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PREFACE. 


THE  ensuing  pages,  though  they  have  been,  in 
the  language  of  Virgil,  diu  et  multo  spectata  labore, 
are  yet  submitted  to  the  notice  of  the  profession  with 
a  diffidence  commensurate  with  the  sense  which  we 
entertain  of  their  imperfectness.  Lest,  however,  we  be 
charged  with  presumption  in  having  undertaken  a  task 
whose  very  title  might  have  indicated  that  a  union  of 
greater  legal  information  and  experience  than  we  could 
devote  to  it,  would  be  essential  to  its  successful  accom- 
plishment, we  will  own  that  the  fear  of  such  a  charge 
induced  us  to  narrow  our  plan  from  the  outset,  to  a 
degree,  which  still  leaves  nearly  the  whole  subject  open 
to  abler  inquirers,  and  renders  this  little  work  of  ser- 
vice, only,  perhaps,  to  the  student  qualifying  himself 
for  admission  upon  the  theatre  of  forensic  proceedings. 
If  to  him  it  shall  afford  a  facility  in  investigating  the 
subject  of  which  it  treats,  we  shall  be  requited  for 
much  of  the  toil  we  have  undergone  in  collecting  and 
combining  the  materials  of  which  it  consists. 


'a 


It  may  be  proper  for  us  to  mention,  that  the  idea  of 
this  work  was  suggested  by  a  manuscript  treatise  on 
Practice  in  Pennsylvania,  generally  ascribed  to  the  late 
My.  Lewis,  which  is  to  be  found  in  the  possession  of 
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almost  every  student;  and  it  was  thought,  that  if  so 
general  an  outline  of  the  subject,  (sketched,  too,  so 
many  years  ago,)  as  that  manuscript  presented,  were 
Useful  or  interesting  to  the  legal  novice,  an  essay  which 
should  enlarge  on  the  plan  by  an  addition  of  the  recent 
decisions,  rules  and  statutes,  on  the  subject,  simply  and 
perspicuously  arranged,  could  not  fail  to  be  more  ac- 
ceptable to  him,  by  being  more  useful. 

In  order  not  to  transcend  the  limits  which  we  early 
set  to  our  undertaking,  it  will  be  seen  that  we  have 
neither  considered  all  the  branches  of  which  our  prac- 
tice may  be  said  to  consist,  nor  exhausted  all  the  cases 
pertaining  to  those  which  constitute  the  subjects  of  the 
succeeding  chapters.  The  omitted  cases  are  generally, 
however,  of  English  decision ;  and  where  we  have  been 
obliged  to  pass  by  those  of  our  own  courts,  we  have 
invariably  referred  to  them  in  Mr.  Wharton's  masterly 
Digest  of  the  Pennsylvania  Reports.  The  omitted  sub- 
jects, are  comprehended  in  the  following  enumeration: 
First,  The  law  of  actions,  as  it  has  been  well  expressed 
by  Mr.  Stephen  in  his  elegant  treatise  on  the  Principles 
of  Pleading,  comprising  their  more  particular  divisions, 
and  the  rules  as  to  their  respective  competency  in  dif- 
ferent cases,  the  proper  parties  to  the  suit,  and  the  power 
of  joining  different  claims  or  demands  in  the  same  writ. 
Secondly,  Proceedings  in  particular  actions  and  in  other 
judicial  remedies;  such  as,  account  render;  replevin; 
domestic  and  foreign  attachment;  attachment  of  vessels 
by  material-men;  ejectment;  dower;  partition;  man- 
damus; quo  ivarranto;  and  scire  facias,  generally. 
Thirdly,  Proceedings  in  actions,  and  in  other  judicial 
remedies,  by  and  against  particular  persons.  Fourthly,, 
Reference  and  Arbitration.  And  lastly,  the  subject  of 
Amendment;  gcuerally.  The  practice  ia  many  of  the 
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remedies  included  in  the  second  division,  is  of  the  most 
important  character  in  this  State,  especially  that  pur- 
sued in  foreign  attachment,  and  scire  facias.  Whilst 
mentioning  this,  it  can  hardly  be  necessary  to  say,  that 
any  thing  on  the  subject  of  the  former  proceeding  has 
been  rendered  supererogatory  by  Mr.  Sergeant's  Trea- 
tise on  the  Law  of  Foreign  Attachment,  in  the  course 
of  which,  especially  in  the  first  chapter,  the  practice 
peculiar  to  it,  is  delineated  in  the  clearest  and  fullest 
manner. 

As  the  title  page  of  this  work  promises  a  view  of  the 
practice  in  the  Common  Pleas  of  this  county,  we  shall 
avail  ourselves  of  this  opportunity  to  state  in  what  de- 
gree this  has  not  been  performed.  Much  of  its  practice 
and  jurisdiction  remains  to  be  considered  under  the 
head  of  Proceedings  by  and  against  Particular  Persons; 
as  in  the  cases  of  idiots;  lunatics;  habitual  drunkards; 
in  proceedings  against  assignees;  aldermen;  justices  of 
the  peace;  and  constables.  The  practice  on  the  insol- 
vent side  of  this  court  has  been  accurately  sketched  in 
Mr.  Ingraham's  work.  With  regard  to  the  Orphans' 
and  Register's  Court,  the  student  will  find  a  pleasing 
introduction  to  their  practice  in  Mr.  Gordon's  Law  of 
Decedents. 

Subjoined,  will  be  found  the  Addenda  and  Corri- 
genda, in  which  are  comprised  the  decisions  in  our  own 
reports,  which  were  inadvertently  omitted,  or  which 
appeared  in  the  9th  volume  of  Sergeant  and  Rawle's 
Reports,  too  late  for  insertion  in  the  text.  With  some 
of  the  sheets  of  this  volume,  we  were  very  politely 
favoured,  several  weeks  before  its  publication. 
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la  several  of  the  English  books  of  Practice,  are  con- 
tained some  introductory  chapters  relative  to  the  nume- 
rous officers  employed  about  the  Courts  of  Westmins- 
ter, describing  their  various  avocations,  and  the  nature 
and  tenure  of  their  respective  offices.  That  no  field  for 
matter  of  this  description  could  be  found  in  the  course 
of  the  present  work  will  appear  from  a  passage  in  Mr. 
Du  Ponceau's  Dissertation  on  Jurisdiction,  p.  115, 
which  we  shall  here  take  the  liberty  of  quoting,  as  well 
to  show  this,  as  with  a  view  to  an  observation  which 
we  afterwards  wish  to  make :  "  The  forms  of  proceed- 
ing in  courts  of  justice  have  been  greatly  simplified,  and 
the  number  of  their  officers  reduced  to  a  prothonotary 
or  cleric,  and  a  common  cryer.  The  costs  of  a  law  suit 
are  comparatively  trifling,  and  the  law  is  accessible,  to 
the  poor  as  well  as  to  the  rich;  a  loose  practice,  it  is  true, 
has  succeeded  in  our  courts  to  the  strict  forms  of  plead- 
ing, but  it  appears  to  ivork  well  to  all  practical  pur- 
poses." Without  attempting  to  reconcile  this  last  obser- 
vation with  the  cases  in  our  reports  in  which  the  per- 
plexing results  of  this  laxity  of  practice  are  stated,  we 
here  only  wish  to  mention,  that  it  has  been  no  part  of 
our  plan  to  canvass  the  expediency  or  propriety  of  any 
part  of  the  practice  now  pursued,  or  of  the  rules,  sta- 
tutes or  decisions  which  we  found  established  in  use; 
we  have  in  general,  therefore,  in  the  room  of  commen- 
tary on  their  merits,  endeavoured  rather  to  educe  their 
spirit  in  the  form  of  a  digest.  The  business  of  suggest- 
ing improvements  belongs  to  the  erudite  and  experien- 
ced practitioner,  and  to  him  we  leave  it. 
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BY  the  word,  practice,  is  intended  in  the  ensuing  notes, 
the  proper  use  ot  the  forms,  rules,  and  modes  of  proceeding, 
indicated  hy  law  in  the  institution  and  conduct  of  civil  ac- 
tions. 

Actions  are  divided  into  personal,  real  and  mixed.  Personal 
actions  are  those  designed  for  the  recovery  of  a  deht,  or  dam- 
ages for  a  breach  of  contract,  for  specific  recovery  of  goods 
and  chattels,  or  for  the  satisfaction  in  damages  of  some  injury 
to  the  person  or  property.  In  this  description  there  are  em- 
braced those  actions  which  lie  for  a  breach  of  a  penal  statute; 
but  to  which  is  appropriated  in  the  English  books  of  practice 
the  appellation  of  popular  actions,  because  not  given  to  one 
specially,  hut  generally  to  any  that  will  prosecute  as  well  for 
himself,  as  for  the  Commonwealth,  and  are  usually  called 
qui  tarn  actions,  because  brought  by  a  person  "qui  tarn  pro 
republied  quam  pro  se  ipso  in  hac  parte  sequitur."  (By.  95.  1 
Lutw.  133.) 

The  time  limited  for  their  commencement  in  Pennsylvania, 
is,  in  actions  of  assumpsit;  on  the  case;  upon  account,  (other 
than  such  as  concern  the  trade  of  merchandise  between  mer- 
chant and  merchant);  trespass  quare  clausum  f regit;  detinue; 
trover;  replevin;  debt  on  any  contract  without  specialty,  or 
for  arrearages  of  rent;  six  years  next  after  the  cause  of  ac- 
tion accrued;  in  actions  of  trespass,  of  assault,  menace,  bat- 
tery, wounding,  imprisonment,  or  any  of  them,  two  years 
next  after  the  cause  of  such  action  accrued:  and  in  actions  on 
the  case  for  words,  one  year  next  after  the  words  spoken. 

B 
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(i  Sm.  Laws,  76.  91.)  Against  specialties,  there  is  no  length 
of  time,  but  the  courts  of  this  State  have  adopted  the  English 
rule,  that  after  a  certain  length  of  time,  generally  about 
twenty  years,  payment  will  be  presumed,  unless  the  delay 
can  be  accounted  for.  (1  Yeates,  S44.  See  9  Serg.$  R.  379.) 

Persons  within  twenty  one  years  of  age,  covert,  non  com- 
potes mentis,  imprisoned,  or  beyond  the  sea,  [See  2  Dull.  217. 
9  Serg.  &  R.  288.)  when  the  cause  of  action  accrues,  may 
bring  their  suits  within  the  time  of  the  above  stated  limitations 
after  disability  removed. 

Qui  tarn  actions  must  be  brought  within  one  year  after  the 
breach  of  an  act  of  assembly  has  been  committed.  (2  Sm. 
Laws,  301.) 

Real  actions  are  those  brought  for  specific  recovery  of 
lands,  tenements,  or  hereditaments,  and  are  divided  into 
those  founded  on  the  possession,  and  those  founded  on  the 
absolute  property  or  right.  They  are  not  usual  in  the  Penn- 
sylvania practice,  being  for  the  most  part,  superseded  by  the 
action  of  ejectment.  In  England,  they  are  adopted,  when  the 
action  of  ejectment  is  barred  by  length  of  time,  or  when  the 
demandant  not  having  in  him  the  right  of  entry,  the  fiction 
on  which  an  ejectment  there  rests,  ceases  to  be  allowable. 
But  in  this  State,  writs  of  ejectment  do  not  depend  on  a  fic- 
tion; besides,  the  act  of  limitations,  prescribes  twenty-one 
years  after  title  descended  or  accrued,  as  a  general  bar  to 
entries,  and  to  writs  of  right,  or  any  other  real  or  possessory 
writ  or  action,  for  any  real  property,  with  a  proviso,  how- 
ever, in  favour  of  persons  under  any  of  the  usual  legal  disa- 
bilities, except  that  of  being  beyond  the  seas,  or  without  the 
United  States. 

Mixed  actions  are  such  as  appertain,  in  some  degree,  to 
both  of  the  former  classes,  being  brought  not  only  for  specific 
recovery  of  lands,  tenements,  or  hereditaments,  but  for  dam- 
ages for  injury  sustained  in  respect  of  such  property. 

The  real  and  mixed  actions  which  are  known  in  the  prac- 
tice of  modern  times,  are  those  of  a  writ  of  right,  dower, 
partition,  waste,  and  ejectment.  (See  1  Arch.  Flead.  Books  II 
&  III.)  But  in  whatever  other  cases,  either  of  these  classes 
of  actions  may  be  in  force  in  Pennsylvania,  and  may  be 
elected  as  remedies,  the  courts  would  support  them,  however 
antiquated  they  might  be,  as  it  is  their  *  duty  to  administer 
justice  to  suitors  in  whatever  legal  form  they  may  think 
proper  to  present  their  claims.'  (2  Binn.  74.)  Omitting  the 
consideration  of  these  actions,  however,  together  with  those 
personal  actions  and  other  modes  of  judicial  remedy,  (such 
as  account,  replevin,  scire  facias,  and  fbreign  attachment.) 
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which,  in  consequence  of  the  peculiarity  of  the  proceedings 
in  them,  ought  to  be  considered  separately,  we  shall,  in  the 
ensuing  pages,  attempt  a  sketch  of  the  practice  observed  in 
personal  actions  generally.  In  doing  this,  it  will  he  incum- 
bent on  us  to  inquire  into,  and  as  far  as  we  are  able,  ascer- 
tain the  English  practice  in  those  actions  obtaining  in  Penn- 
sylvania— to  present  a  methodical  compilation  of  the  acts  of 
assembly,  altering  or  superseding  it — and  likewise  to  intro- 
duce the  rules  of  the  Supreme  Court,  with  those  of  the  Dis- 
trict Court  and  Common  Pleas  of  Philadelphia  county,  which 
are  the  courts  whose  practice  we  propose  to  consider,  under 
their  proper  heads; — and  finally  to  explain  and  illustrate  the 
whole  by  the  decisions  of  our  various  judicial  tribunals. 

It  may  not  be  here  irrelevant  to  observe,  that  the  rules  of 
these  courts,  constitute  by  no  means  an  unimportant  part  of 
their  system  of  procedure;  for  it  is  remarkable,  that  many 
regulations  of  practice,  which  were  introduced  into  England 
by  statute,  have  been  the  objects  of  rules  of  court  in 
this  country.  (See  3  Binn.  424.)  A  power  to  enact  rules  has 
been  given  to  the  Supreme  Court  by  an  act  of  the  legislature; 
but  independently  of  any  statute,  it  has  been  settled  in  this 
State,  that  every  court  of  record  has  an  inherent  power  to 
make  rules  for  the  transaction  of  its  business,  provided  such 
rules  do  not  contravene  the  law  of  the  land;  (3  Binn.  277.) 
and  each  is  the  most  proper  judge  of  the  extent  and  applica- 
tion of  its  own  rules,  and  is  entrusted  with  a  discretionary 
power  of  enforcing  them.  (8  Serg.  &  R.  336.) 


CHAPTER  I. 


<®f  t|jC  i&ouvtu. 


BY  the  constitution  of  Pennsylvania,  (Art.  V.  §  1.)  " the 
judicial  power  shall  be  vested  in  a  Supreme  Court,  Courts  of 
Oyer  and  Terminer,  and  General  Gaol  Delivery,  in  a  Court 
of  Common  Pleas,  Orphans'  Court,  Register's  Court,  and  a 
Court  of  Quarter  Sessions  of  the  Peace,  for  each  county,  in 
Justices  of  the  Peace,  and  in  such  other  courts  as  the  legis- 
lature may  from  time  to  time  establish."  The  legislature  has 
availed  itself  of  the  power  given  to  it  by  the  last  clause  of 
this  section,  to  establish  three  District  Courts  of  Common 
Pleas:  one  for  the  city  and  county  of  Philadelphia,  a  second 
for  the  city  and  county  of  Lancaster,  and  a  third  for  the 
county  of  Dauphin.  Tiie  present  chapter  will  be  employed  in 
a  cursory  description  of  the  organization  and  jurisdiction  of 
the  civil  courts  of  Pennsylvania,  which  were  mentioned  in  the 
introduction,  as  those  of  whose  practice  we  proposed  to  treat. 


SECTION    1. 


Of  the  Supreme  Court. 

By  a  law  passed  in  the  year  1772,  and  which  is  still  in  force, 
a  court  of  record  was  established,  and  styled  the  Supreme 
Court  of  Pennsylvania. 

Previously,  or  at  least  for  a  long  time  prior  to  the  year 
1786.  this  court  exercised  no  original  jurisdiction  in  civil 
■  •  s,  except  in  cases  of  fin<  s  and  common  recoveries, 
which,  though  actions  in  form,  are  in  substance  no  more  than 
conveyances  of  record.  (4  Binn.  121.)  It  was  not  until  that 
year  that  this  jurisdiction  was  given  by  act  of  assembly, 
which  confined  it  to  the  county  of  Philadelphia,  where  issues 
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in  fact  were  tried,  both  in  bank  and  at  Nisi  Prius;  and  thus 
the  law  continued  till  the  year  1806,  wlicn  this  jurisdiction 
was  taken  away.  It  was  restored  in  1810  to  the  same  county, 
in  actions  wherein  the  matter  in  controversy  was  of  the  value 
of  five  hundred  dollars,  {Ibid.)  and  so  the  law  stood  until 
abrogated  at  the  last  session  of  the  legislature.  Between  the 
years  1786  and  1799,  assizes  or  courts  of  Nisi  Prius  were 
held  by  the  Justices  of  this  court  between  the  terms,  at  such 
times  as  they  thought  most  convenient  for  the  people.  But 
original  writs  did  not  issue  from  the  Supreme  Court  to  the 
several  counties;  but  writs  of  certiorari  and  habeas  corpus 
only,  by  virtue  of  which,  actions  were  removed  from  the  in- 
ferior courts,  and  the  issues  in  fact  arising  on  them  were  tried 
at  Nisi  Prius,  after  which  judgment  was  rendered  in  bank. 
{Ibid.  122.)  In  1799  Circuit  Courts,  as  they  were  called,  were 
substituted  for  courts  of  Nisi  Prius,  so  far  as  respected  the 
counties  exclusive  of  the  city  and  county  of  Philadelphia. 
They  were  of  the  same  nature  as  the  latter  courts,  except  that 
judgment  could  be  rendered  at  the  Circuit  Courts,  but  subject 
to  revision  in  term  by  appeal,  in  certain  cases.  {See  Brae.  L. 
Mis.  285.  191.  3  Binn.  90.)  Two  judges  sat  on  trials  at  these 
courts,  as  they  were  wont  to  do  at  Nisi  Prius,  though  not  re- 
quired by  the  act  of  sssemb'y.  But  in  1806,  the  legislature 
provided  that  they  should  be  held  by  one  judge  only,  at  least 
once  in  every  year,  in  each  county,  and  that  no  issues  in  fact 
should  be  tried  by  the  court  in  bank.  The  Circuit  Courts  be- 
ing found  unwieldy  and  inconvenient,  were  abolished  in  1809, 
and  without  a  revival  of  the  Nisi  Prius  courts  in  the  same 
counties.  {Brae.  L.  Mis.  167.  285.) 

By  the  constitution,  the  jurisdiction  of  the  Supreme  Court 
shall  extend  over  the  State;  (Art.  V.  §  S.)  which  is  therefore 
divided  into  five  districts,  in  each  of  which  this  court  sits  at 
stated  times,  regulated  by  law,  to  determine  cases  brought 
before  it  as  a  tribunal  in  the  last  resort,  from  the  courts  of 
the  several  counties  composing  the  district.  These  districts 
are  denominated  the  Eastern,  Lancaster,  Middle,  Southern 
and  Western.  In  the  Eastern  district,  which  is  composed  of 
the  city  and  county  of  Philadelphia  and  eight  other  counties, 
it  holds  twTo  terms  at  Philadelphia.  The  first  commences  on 
the  third  Monday  in  March,  to  continue  two  weeks — the 
second,  on  the  second  Monday  in  December,  to  continue  three 
weeks.  In  each  of  the  other  districts,  it  holds  one  term  an- 
nually. In  the  Lancaster  district,  composed  of  six  counties, 
at  Lancaster,  on  the  second  Monday  in  May.  In  the  Middle 
district,  composed  of  thirteen  counties,  at  Sunbury,  on  the 
second  Monday  in  June.  In  the  Southern  district,  composed 
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of  six  counties,  at  Chambersburg,  on  the  Monday  week  next 
following  the  last  week  of  the  term  of  the  Western  district. 
The  term  in  each  of  the  three  last  districts  is  to  continue  as 
long  as  is  necessary  to  do  the  business  pending  therein;  pro- 
vided it  is  not  continued  so  long  as  to  interfere  with  the  duties 
of  the  judges  in  the  other  districts.  In  the  Western  district, 
composed  of  seventeen  counties,  at  Pittsburgh,  on  the  second 
Monday  in  September,  to  continue  four  weeks.  (Purd.  Dig. 
436.  \i.  .Ed.  1824.) 

There  are  three  judges  in  this  court,  of  whom,  one  is  styled 
Chief  Justice,  the  others,  Associate  Justices. 

The  last  as  well  as  the  first  day  of  each  term  is,  in  the 
Supreme  Court,  a  return  day;  but  the  process  must  be  sued 
out  under  the  same  regulations  as  in  the  case  of  the  first  re- 
turn day.  (3  Sm.  Laws,  245.)  The  last  Monday  in  July  of 
every  year,  is  by  law  appointed  a  special  return  day  for  the 
Eastern  district,  at  which  time  a  judge  of  the  Supreme  Court 
sits  to  grant  rules,  and  to  make  all  necessary  orders  touching 
any  suit  or  process  depending  or  returned  therein.  (4  Sm. 
Laws,  448.)  This  court  is  held  for  one  day  only.  (5  Binn. 
239.  4  Serg.  &  R.  507.)  The  Supreme  Court  has  a  discretion 
in  appointing  as  many  other  return  days  in  each  district  as  it 
may  deem  expedient  and  for  the  furtherance  of  justice.  (5 
Sm.  Latvs,  183.) 

From  the  Supreme  Court,  writs  of  error  and  certiorari  are 
directed  to  the  several  tribunals  of  inferior  jurisdiction,  for 
the  review  of  matters  of  law  there  arising,  and  appeals  sus- 
tained where  the  law  gives  an  appeal.  (See  3  Binn.  88.) 

By  the  act  constituting  the  District  Court,  it  is  declared 
that  no  suit  shall  be  removed  from  that  court,  but  that  in  all 
cases  its  final  judgment  may  be  examined,  and  affirmed  or 
reversed,  on  a  writ  of  error  from  the  Supreme  Court.  The 
law  is  the  same  with  regard  to  judgments  rendered  by  the 
Common  Pleas,  except  in  a  few  cases  which  shall  be  mention- 
ed hereafter.  (Fost,  p.  259.)  From  this  latter  court  an  appeal 
sometimes  lies  to  the  Supreme  Court.  As  in  actions  of  debt  on 
forfeited  recognizances  wherein  the  judges  have  a  power  to 
moderate  and  remit  according  to  equity  and  legal  discretion, 
an  appeal  lies  from  their  decision  to  the  Supreme  Court.  (6 
Serg.  Sp  R.  545.#)  So  by  the  act  of  1815,  §  13.  (6  Re.  Laws, 
286.)  either  party  may,  within  one  year  (7  Re.  Imws,  151.)  ap- 
peal in  a  suit  for  divorce,  from  the  final  decree  of  the  Common 
Pleas,  though  made  in  pursuance  of  a  verdict,  upon  entering 

*  Rut  a  suit  on  a  forfeited  recognizance  is  not  a  civil  action.  (8  Sept?. 
&  &  151.) 
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into  a  recognizance  with  surety,  before  a  judge  of  the  latter 
court,  to  prosecute  the  appeal  with  eil'ect.  But  the  Supreme 
Court  will  not  on  such  appeal  re-try  the  evidence  of  fact  decid- 
ed by  a  jury  in  the  court  below.  (5  Serg.  Sf  R.  574.)  The 
appeal  will  lie  as  well  on  a  decree  a  mensa  et  thoro,  as  on  a 
decree  a  vinculo  matrimonii.  (9  Scrg.  8f  R.  191.) 

The  Supreme  Court  still  exercise,  as  they  have  at  all  times 
done,  a  jurisdiction  in  issuing  throughout  the  State,  (from 
the  several  districts,)  (&ee  9  Serg.  <§*  R.  62.)  writs  of  man- 
damus, and  others  of  a  like  nature,  in  which  there  is  no  trial 
by  jury*  for  the  purpose  of  determining  civil  rights.  (4  Rinn* 
122.  124.) 


SECTION    2. 


Of  the  District  Court  for  the  City  and  County  of  Philadelphia, 


This  court  was  constituted  with  original  jurisdiction  in, 
cases  «  where  the  sum  in  controversy  shall  exceed  one  hun- 
dred dollars,"  and  that  of  the  Common  Picas  made  to  cease 
and  determine  at  that  sum  in  all  civil  suits.  This  court  is, 
therefore,  a  District  Court  of  Common  Pleas,  superior  to 
the  Court  of  Common  Pleas  only  as  to  the  sum  in  demand, 
its  jurisdiction  beginning  where  that  of  the  latter  court  ter- 
minates, and  being  without  limit.  This  jurisdiction  attaches 
where  the  sum  substantially  in  controversy  exceeds  one  hun- 
dred dollars.  (2  Browne,  271.  See  9  Serg.  $  R.  294.)  In 
torts  or  trespass,  and  in  all  cases  savouring  in  reality  of 
damages,  and  where  there  is  no  mode  of  computation,  the 
demand  in  the  declaration  is  the  criterion.  (2  Browne,  271. 
See  9  Serg.  &  R.  "99,  300.  1  Serg.  $  R.  269.  3  Serg,  $•  R. 
461.)  In  the  case  of  an  ejectment,  this  court  would  be  obliged 
to  receive  affidavits  as  to  the  value  of  the  controversy;  but 
in  most  cases  it  may  be  ascertained  from  the  nature  of  the 
dispute.  (2  Browne,  271.  See  9  Serg.  Sf  R.  299.)  When  a  sum 
below  the  jurisdiction  of  the  court  is  found  by  the  verdict 
the  jurisdiction  is  not  affected,  (1  Serg.  dj*  R.  269.)  unless 
the  value  of  the  thing  put  in  demand  by  the  plaintiff's  de- 
claration, is  under  100  dollars,  (9  Serg.  §  R.  294.)  but  the 
plaintiff's  right  to  costs  may  be  lost,  unless  he  has  complied 
with  the  exigency  of  an  act  of  assembly,  (which  will  be  sub- 
sequently quoted  and  explained),  [Vide  post,  ;>.  221-2.224-5. 
Infra,  p,  11.)  by  filing  an  affidavit,  or  unless  his  demand  has 
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been  thus  reduced  by  set-off  exceeding  100  dollars.  (2  Serg. 
&  R.  532.  See  3  Serg.  &  R.  390.)  This  court  has  not,  how- 
ever, been  invested  with  all  the  powers  of  the  Common  Pleas 
in  civil  cases  other  than  in  those  under  100  dollars  which  arc 
specially  exempted  from  a  magistrate's  jurisdiction;  for  the 
latter  court  still  retains  its  jurisdiction  in  cases  under  par- 
ticular acts  o£  assembly,  and  not  of  a  common  law  character, 
as  for  example,  in  granting  divorces,  the  citation  of  assignees, 
care  of  lunatics,  discharging  insolvent  debtors,  proceedings 
against  aldermen  or  justices,  and  in  tliose  cases,  in  which  it 
is  made  by  the  constitution  to  supply  the  office  of  a  court  of 
chancery.  But  it  does  not  retain  its  jurisdiction  of  all  theso 
cases  in  exclusion  of  that  of  tlie  District  Court;  for  this  court 
has  now  concurrent  jurisdiction  with  the  Common  Pleas  in 
compelling  assignees  to  settle  their  accounts;  and  may  dis- 
charge insolvents  who  are  in  confinement  by  virtue  of  its 
process. 

The  District  Court  is  by  law  to  hold  four  terms  in  the 
course  of  each  year;  one  to  begin  on  the  first  Monday  of 
June;  the  second,  on  the  first  Monday  of  September;  the  third, 
on  the  first  Monday  of  December,  and  the  fourth,  on  the  first 
Monday  of  March,  respectively,  and  is  to  hold  adjourned 
courts  whenever  the  state  of  business  shall  require  it;  and 
also  to  make  such  regulations  of  practice  as  may  most  facili- 
tate the  progress  of  justice;  and  if  the  number  of  suits  in  this 
court  should  render  it  necessary,  the  judges  are  to  sit  daily, 
(Sundays  excepted)  during  at  least  nine  months  in  every  year. 
The  fust  part  of  each  term  of  this  court  is  appropriated  to 
trials  by  common  and  special  juries;  but  the  greater  portion 
of  this  time  is  divided  into  periods  (usually  four  or  three,  of 
two  or  three  weeks  each)  for  special  jury  trials;  the  remain- 
der of  the  term  is  allotted  for  arguments  on  questions  of  law. 
The  return  days  in  this  court  are  the  first  day  of  every  term. 

The  judges  of  the  District  Court  are  three  in  number, 
consisting  of  a  president  and  two  associate  justices  of  « legal 
learning.'  During  the  several  periods  for  jury  trials,  each  of 
these  judges  is  authorized  to  hold  a  separate  court  as  often  as 
may  be  necessary  for  the  despatch  of  business;  but  during 
that  part  of  the  term  allotted  for  arguments  of  points  of  law, 
they  are  required  to  sit  together.  Whenever  it  shall  hap- 
pen that  all  of  the  judges  are  not  sitting,  either  separately,  or 
together,  questions  of  bail  and  other  matters  requiring  early 
attention  (if  to  the  decision  of  them  a  single  judge  be  com- 
petent) are  not  to  interfere  with  jury  trials,  but  shall  be  heard 
and  disposed  of  by  such  of  the  judges  as  may  not  be  then 
sitting  for  the  trial  of  causes. 
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SECTION  4. 

Of  the  Court  of  Common  Pleas. 

In  the  early  times  of  the  province  of  Pennsylvania,  a  civil 
and  criminal  jurisdiction  was  vested  in  the  county  courts,  and 
they  were  founded  on  a  plan  similar  to  that  of  the  county 
court's  of  England,  in  the  days  of  their  pristine  greatness.  In 
the  year  1722,  these  jurisdictions  were  separated,  and  power 
was  only  given  to  this  court,  to  hear  and  determine  all  civil 
pleas  and  causes,  personal,  real,  and  mixed.  The  criminal  ju- 
risdiction was  at  the  same  time,  transferred  to  a  court  then 
instituted  and  styled  "The  General  Quarter  Sessions  of  the 
Peace  and  Gaol  Delivery." 

At  present,  a  Court  of  Common  Pleas,  is  established  for 
each  county,  under  the  constitution  of  the  state,  (Art.  5.  sec. 
1.)  and  consists  of  a  president  « of  legal  knowledge,'  and  of 
two  associate  justices. 

The  jurisdiction  of  the  Common  Pleas  is  limited  to  the  sum 
of  100  dollars,  in  the  county  of  Philadelphia  only,  which  is  the 
amount  of  that  of  aldermen  and  justices  of  the  peace,  and  ap- 
peals from  these  or  writs  of  certiorari  directed  to  them,  make 
also  a  copious  subject  of  this  court's  jurisdiction.  For,  if  an 
action  be  brought  in  the  C.  P.  for  a  demand  within  the  juris- 
diction of  a  justice  of  the  peace,  the  jury  cannot  give  costs. 
(1  Serg.  &  R.  417.  6  Serg.  &  R.  87.)  And  if  less  than  100 
dollars  be  recovered  in  any  other  court  without  a  previous 
affidavit  by  the  plaintiff,  that  he  believed  the  defendant  owed 
him  more,  the  former  is  not  entitled  to  costs.  (2  Binn.  587.) 
But  in  cases  of  tort,  if  the  plaintiff  lay  his  damages  at  more 
than  100  dollars,  and  recover  less  than  that  sun  ,  lie  may  still 
have  his  costs.  (6  Serg.  &  R.  87.) 

An  affidavit,  previous  to  the  issuing  of  a  certiorari,  must 
be  made  according  to  the  21st  section  of  the  act  of  March 
20th,  1810,  which  must  pursue  the  words  of  the  act  substan- 
tially. (1  Browne,  217.)  The  certiorari  may  issue  in  civil  cases 
without  a  special  allocatur,  that  is,  an  application  to  the  court 
in  term,  or  to  a  judge  in  vacation  for  an  allowance  of  the  writ. 
(2  Binn.  9,57.)  On  certioraris  to  remove  the  judgments  of  al- 
dermen and  justices,  the  particular  exceptions  intended  to  be 
insisted  on,  must  be  filed  on  or  before  argument  day,  and  on 
default  thereof,  the  judgment  below  shall  be  affirmed  of  course; 
the  assignment  of  general  errors  is  insufficient  and  void.  (JVfew 
Rules,  23.  C.  P.  Philad.)  This  rule  has  been  determined  to  be 
a  valid  rule,  and  proper  and  necessary  for  the  despatch  of 
business.  (8  Serg.  &  R.  336.)  When  the  judgment  of  a  jus- 
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tice  is  affirmed  on  certiorari,  execution  may  issue  at  once  out 
of  the  Superior  Court,  without  referring  the  cause  again  to 
the  justice.  (1  Dull.  410.)  There  are  four  terms  in  the  Com- 
mon Pleas,  which  commence  on  the  first  Mondays  in  March 
and  June;  third  in  September,  and  first  in  December.  The 
first  day  only  of  each  term  of  this  court,  is  a  return  day. 


section  5. 
Subjects  connected  with  those  of  the  preceding  sections. 

Having  now  taken  a  rapid  survey  of  those  civil  judica- 
tures, whose  practice  wc  proposed  to  treat,  we  will  conclude 
this  chapter  by  introducing  some  particulars  connected  with 
the  judiciary  system,  which  could  not  be  before  appropriately 
noticed. 

The  Courts  of  Pennsylvania  are  bound  to  judge  according 
to  its  known  and  fixed  laws,  which  consist  of  the  law  of  na- 
tions, the  common  law  of  England,  and  portions  of  its  statute 
law,  the  acts  of  Assembly,  and  the  established  decisions  of  the 
supreme  tribunals  of  the  Commonwealth.  (See  as  to  this  last 
point,  1  Ball.  178.) 

The  law  of  nations  in  its  full  extent,  is  part  of  the  law  of 
Pennsylvania,  and  is  to  be  collected  from  the  practice  of  dif- 
ferent nations,  and  the  authority  of  writers.  (1  Dall.  116.) 

The  common  law  of  England  has  always  been  in  force  in 
this  State;  (l  Dall.  67.)  and  its  introduction  into  Pennsylva- 
nia is  ascribed  to  the  charter  given  by  Charles  II.  to  William 
Penn,  in  1681.  (See  1  Dall.  287.) 

By  an  act  of  Assembly  passed  in  1810,  (5  Sm.  Laws,  125.) 
it  is  prohibited  to  read  or  quote  in  any  court  of  the  Common- 
wealth, any  British  adjudication  made  subsequent  to  the  4th 
of  July,  1776,  except  those  upon  maritime  law,  or  the  law  of 
nations.  (On  the  subject  of  this  act  see  Pref.  to  Dup.  on  Ju- 
risd.  XXII.)  By  a  liberal  construction  of  this  act,  decisions 
on  commercial  questions  generally,  may  be  read;  it  is  also  in 
a  great  measure  evaded  by  the  use  of  the  elementary  treatises 
received  from  England,  which  refer  to,  and  quote  from  all 
the  latest  adjudicated  cases  in  that  kingdom.  (See  1  Serg.  §* 
E.  58.) 

A  portion  of  the  English  statute  law,  as  was  just  mentioned, 
constitutes  a  branch  of  the  municipal  law  of  the  State;  a  view 
of  that  portion  said  to  be  in  force,  may  he  seen  by  a  reference 
to  the  report  of  the  judges  of  the  Supreme  Court  made  in  De- 
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cember,  1808,  in  pursuance  of  tlie  requisition  of  tbe  Legis- 
lature signified  in  April,  1807,  contained  in  3  Blnn.  595, 
626.* 

Equity  is  also  a  part  of  the  law  of  Pennsylvania;  but  the 
distinction  between  law  and  equity,  as  administered  in  dif- 
ferent and  separate  courts  is  not  known  in  that  State.  Since, 
therefore  no  particular  tribunal  exists  by  which  this  equitable 
jurisdiction  may  be  exercised,  a  proposition  predicated  on  it, 
has  been  sometimes  advanced,  that  every  court  of  law  in  the 
State  is  a  court  of  equity.  But  this  is  not  true  as  a  general 
proposition;  though  the  uniform  decisions  of  our  State  courts 
shew,  that  a  limited  equitable  jurisdiction  is  blended  with  their 
legal  powers. 

Thus,  the  Supreme  Court,  and  Court  of  Common  Fleas, 
have  an  implied,  limited,  chancery  jurisdiction,  under  the 
fifth  article  of  tiie  constitution:  (2  Yeates,  346.)  besides  this, 
they  have  in  some  instances,  adopted  chancery  rules,  (1 
Ball.  144.)  and  assumed  chancery  powers  from  necessity, 
(8  Serg.  and  R.  491.)  and  to  prevent  an  absolute  failure  of 
justice.  (4  Ball.  130.)  The  Supreme  Court  will  listen  to  the 
authority  of  the  English  chancery  decisions;  it  being  their 
settled  practice  to  proceed  upon  equity  principles.  (1  Binn. 
217.)  As  to  the  cases  in  which  the  State  courts  cannot  or  do 
not  «  usurp  the  powers  of  a  court  of  chancery,"  (1  Doll.  144.) 
it  is  in  the  iirst  place  certain,  that  the  courts  of  Pennsylvania 
cannot  make  the  chancery  appeal  to  the  conscience  of  a  de- 
fendant; that  is,  when  material  facts  rest  only  in  the  know- 
ledge of  the  party,  they  cannot  examine  him  on  his  oath  with 
regard  to  the  truth  of  the  transaction.! 

It  is  in  the  next  place  certain,  that  they  are  destitute  of 
that  most  useful  branch  of  chancery  jurisdiction  as  to  injunc- 
tions, and  they  have  no  prohibitory  writ,  it  is  believed,  to 
prevent  fraud  or  injustice,  or  to  restrain  a  person  from  doing 
an  act  which  appears  to  be  against  equity  and  conscience, 
except  the  writ  of  cstrepement,  issued  under  the  act  of  1803, 
(4  Sm.  Laws,  89.)  during  the  pendency  of  an  ejectment,  to 
restrain  waste,  which  in  England  is  a  proceeding  at  common 
law. 

It  is  in  the  third  place  certain,  that  they  have  not  the  power 
of  compelling  a  specific  performance  of  a  contract,  or  the  ex- 


*  These  statutes  have  been  published  with  notes  and  additions  by  Sa- 
muel Roberts,  Esq.  late  president  of  the  Court  of  Common  Pleas  of  the 
fifth  district,  {pp.  437—8,  1817.) 

f  Sed  vide  post  of  affidavits  of  defence. 
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ecution  of  a  trust — of  setting  aside  deeds,  or  of  ordering  sales 
and  conveyances  of  land.# 

But  when  a  party  entitled  to  a  conveyance,  does  every 
thing  necessary  to  be  done  in  order  to  obtain  a  decree  for  a 
specific  performance,  he  stands  in  Pennsylvania,  in  a  situa- 
tion to  support  or  defend  an  action  for  the  possession  of  land. 
(5  Binn.  105.)  This  would  be  by  ejectment,  which  is  here  an 
equitable  action,  and  is  substituted  for  the  bill  in  chancery; 
(8  Serg.  $  R.  491.  4  Binn.  77.  4  Serg.  $  11.  301.)  and  the 
verdict  of  the  jury,  imposing  conditions  on  the  party  in 
whose  favour  it  is  rendered,  performs  the  office  (though  im- 
perfectly) of  the  decree.  (8  Serg.  $  11.  418.)  Again:  where  a 
grantee  of  laud  has  been  evicted  by  an  action  of  ejectment, 
and  brings  covenant  against  the  grantor,  the  court  may  im- 
pose terms  upon  him,  such  as  a  conveyance  to  the  defendant 
of  all  his  right,  upon  receiving  the  damages  awarded  by  the 
jury.  (4  Ball.  487,  in  note.)  And  the  determination  of  the 
English  courts  of  chancery,  in  the  construction  of  their  sta- 
tute of  fraud,  which  in  this  point,  is  in  substance  the  same  as 
our  act  of  Assembly,  that  the  specific  execution  of  a  parol 
agreement  concerning  land,  shall  be  decreed,  where  the 
agreement  has  been  carried  into  effect  in  part  only,  has  been 
adopted  by  the  Supreme  Court,  and  long  considered  as  the 
law  of  the  land.  (1  Binn.  218.)  As  the  court  could  not  decree 
such  specific  execution,  they  could  give  effect  to  the  agree- 
ment, by  adopting  the  principle  (which  indeed  the  courts  of 
Pennsylvania  adopt  in  every  case)  (4  Binn.  41.  4  Serg.  Sf  R. 
301.)  of  considering  that  as  already  done,  which  chancery 
would  decree  to  be  done.  (7  Serg.  $  R.  469.) 

This  equitable  authority  of  the  common  law  courts  of  the 
State,  must  be  used  and  exercised:  first,  through  the  inter- 
vention and  instrumentality  of  a  jury.  (2  Feates,  346.  8  Serg, 
8f  R.  491.)  The  court  in  discharging  their  duty  in  the  exer- 
cise of  chancery  powers,  are  the  judges,  whether  the  plaintiff 
is  entitled  to  relief,  and  of  the  extent  and  mode  and  manner 
of  this  relief.  Nothing  is  submitted  to  the  jury,  but  that  which 
is  their  proper  province — the  ascertainment  of  the  facts,  with 
instructions  from  the  court,  that  if  the  jury  find  the  facts  in  a 
particular  way,  the  plaintiff*  is  entitled  to  relief,  or  he  is  not; 
and  if  thev  find  facts  that  would  require  the  interposition  of 


*  In  2  Wils.  Lee.  275,  however,  this  is  argued  to  be  strictly  and  origi- 
nally a  power  at  common  law;  but  be  it  as  it  may,  the  courts  do  not  ex- 
ercise it,  and  probably  will  not,  until  the  Legislature,  which  has  an  autho- 
rity by  the  constitution  to  vest  in  them  every  equity  power  and  j  urisdiction, 
specially  delegates  it. 
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chancery  powers,  then  it  is  their  duty  to  instruct  them,  in 
what  manner,  and  to  what  extent,  and  on  what  terms  the  re- 
lief is  to  he  granted.  Thus  the  verdict  may  he  moulded,  ajid 
equity  substantially  attained.  (8  Serg.  <$•  R.  491-2.)  But  it  is 
not  competent  to  the  court  to  instruct  the  jury  to  find  damages 
sufficient  to  ensure  a  specific  execution  of  a  contract,  and  that 
the  court  would  endeavor  on  their  part,  to  prevent  the  plain- 
tiff from  taking  an  improper  advantage  of  the  verdict;  (5  Serg. 
§'  R.  323.)  yet,  the  jury  may  find  damages  conditionally, 
prescribing  the  terms  on  which  they  shall  be  released.  (Hid. 
see  1  Teates,  92.  4  Dull.  147.  1  Veates,  574.) 

Secondly,  where  the  forms  of  the  common  law  are  inade- 
quate to  do  justice,  the  courts  of  Pennsylvania,  in  order  to 
reach  the  equity  of  a  case,  may  permit  declarations  and  pleas 
to  be  framed,  suited  to  the  circumstances  of  the  case.  (3  Serg. 
§  R.  578.)  Thus,  when  by  articles  of  agreement  for  the  sale 
of  land,  a  deed  was  to  have  been  delivered  at  a  certain  time, 
and  by  a  subsequent  parol  agreement,  the  vendee  agreed  to 
receive  the  deed  at  a  later  period,  and  accepted  it  accordingly, 
it  was  held  that  the  vendor,  who  brought  covenant  for  the 
non-payment  of  the  purchase  money,  might  declare  according 
to  the  circumstances  of  the  case,  by  setting  forth,  in  the  first 
place,  the  covenants  according  to  the  articles  of  agreement, 
and  then  showing  the  alteration  which  had  been  made  by  con- 
sent of  parties.  (Ibid.) 

So,  in  debt  on  bond,  when  the  bond  has  been  lost,  the  court 
will  permit  the  plaintiff  to  declare,  without  a  prof  erf,  accord- 
ing to  the  truth  of  the  case.  (1  Yeates,  2.  See  1  Mad.  Chan.  25) 
So  also,  an  action  for  a  partnership  debt,  may  be  supported 
in  Pennsylvania,  against  the  executor  of  a  deceased  partner, 
although  another  partner  is  living,  such  surviving  partner 
being  a  certificated  bankrupt.  (1  Binn.  123,  See  also  7  Serg. 
kR  365.)* 

As  te  pleas;  equity  being  part  of  the  law,  the  courts,  in  or- 
der to  prevent  a  failure  of  justice,  will  allow  a  defendant  to 
put  in  a  plea,  founded  upon  equity  onhj.  (1  Ball.  214.  3  Serg. 
Sf  R.  1,  564,  578.  3  Binn.  135.)  Thus,  it  being  a  principle  of 
equity,  whenever  the  court  finds  mutual  demands,  to  en- 
deavour that  one  should  be  set  off  against  the  other,  the  Su- 
preme Court  has  very  freely,  and  to  the  full  extent  adopted 
all  the  doctrines  of  the  Courts  of  Chancery,  with  respect  to 

*  See  also,  HaWs  Jour,  of  Jurisp.  248,  a  scire  facias  after  judgment  in  a 
similar  case,  devised  and  employed  by  a  distinguished  member  of  the 
Philadelphia  bar,  which  in  7  Serg.  &  7?."364,  is  adverted  to  by  Mr.  Justice 
Duncan,  as  an  improvement  in  the  practice  of  the  State. 
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equitable  set-offs.  (8  Serg.  &  R.  88.)  And,  in  case,  whatever 
will  in  equity  and  conscience,  preclude  the  plaintiff  from  re- 
covering1, may,  in  that  action,  be  given  in  evidence  under  the 
general  issue.  (6  Serg.  &  R.  71.  See  8  Serg.  &  R.  87,  88.)  On 
the  plea  of  payment  to  debt  on  bond,  evidence  of  an  equitable 
defence,  which  goes  to  the  total  destruction  of  the  plaintiff's 
cause  of  action,  may  be  given;  and  this  practice  arises  from 
the  want  of  a  Court  of  Equity  in  Pennsylvania.  (1  Binn.  152.) 

Upon  the  whole,  it  may  be  seen,  that  the  courts  have  done 
much  to  remedy  the  want  of  a  tribunal  with  equitable  powers, 
like  those  of  the  chancery  in  England;  yet,  this  want  is  still 
felt,  and  inconveniences  are  still  suffered  from  it. 

A  superior  system  is  gradually  forming  in  our  Supreme 
Court,  but  it  has  many  impediments  in  its  progress.  The 
court  is  frequently  embarrassed  by  the  difficulty  of  bending 
legal  form  to  the  principles  of  technical  equity,  or  even  to  the 
influence  of  the  moral  sense.  (Address  to  the  Bar  Association 
by  Win.  Rarclc,  Esq.  p.  15.  1824.)  But,  it  cannot  be  denied 
that  the  present  system  has  a  tendency  to  introduce  a  prin- 
ciple of  decision  which  ought  to  be  avoided.  It  too  often  leads 
us  away  from  the  safety  of  established  precedent  to  inquire 
into  the  particular  merits,  and  what  is  supposed  to  be  the 
moral  justice  of  a  case.  (Ibid.  p.  14.) 
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CHAPTER  II. 

(Bf  &ttovnituf  antr  a?  tlje  tftrogrcittfou  an& 
Hcfciice  of  Actions  fig  gguotuieg* 

SECTION    I. 

Qf  Jlttornies. 

AN  attorney  at  law  is  a  person  put  in  the  place,  stead  or 
turn  of  another  to  manage  his  matters  of  law.  (3  Bl.  Com. 
25.)  By  the  act  of  Assembly  of  1806  (4  8m.  Laws,  330,) 
"  in  all  civil  suits  or  proceedings  in  any  court  within  this 
commonwealth  every  suitor  and  party  concerned,  shall  have 
a  right  to  be  heard,  by  himself  and  counsel,  or  either  of 
them." 

In  the  State  of  Pennsylvania,  as  is  the  general  habit  through- 
out the  United  States,  the  two  capacities  of  counsel  and  attor- 
ney are  combined.  (Address  to  the  Bar  Association,  by  Wm. 
Rawle,  Esq.  p.  38,  1824.) 

It  is  not  every  person  indiscriminately  that  is  capable  of 
exercising  the  functions  of  an  attorney;  but  it  is  necessary  for 
that  purpose  to  possess  certain  qualifications,  and  to  have 
conformed  to  certain  regulations  prescribed  as  well  by  statute, 
as  by  the  rules  of  the  court  in  which  he  is  admitted  to  prac- 
tice. 

The  28th  section  of  the  act  of  1722,  (l  8m.  Laws,  145.) 
provides  "that  a  competent  number  of  persons,  learned  in 
the  law,  may  be  admitted  by  the  justices  of  the  respective 
courts,  to  practice  as  attornies  therein." 

The  periods  of  study  requisite  to  obtain  admission  as  an 
attorney  into  the  several  courts  of  this  state  are  various. 

In  the  Common  Pleas  of  Philadelphia  county,  it  is  ordered: 
(JVew  R.  1824,  p.  7.  8.  9.)  that,  when  any  person  applies  to 
be  admitted  an  attorney  of  this  court,  he  shall  be  directed  to 
be  examined:  three  gentlemen  of  the  law  shall  be  appointed 
by  the  court  for  that  purpose,  who  shall  examine  the  person 
in  the  fullest  manner,  and  unanimously  certify  to  the  court, 
in  writing,  that  he  is  well  qualified  to  practice,  before  he  shall 
be  admitted. 
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No  person  shall  hereafter  be  admitted  to  practice  as  an  at- 
torney or  counsellor  at  law  in  tins  court,  unless  he  hath 
served  a  regular  clerkship  within  this  State  to  some  practising 
attorney  or  gentleman  of  the  law  of  known  abilities,  for  the 
term  of  three  years,*  or  hath  served  such  clerkship  partly  in 
one  of  the  neighbouring  States  of  New-Jersey,  Delaware,  or 
Maryland,  and  partly  in  this  State,  the  last  year  of  which 
service  shall  have  been  in  this  State. 

Provided  however.  That  this  part  of  the  rule  shall  have  no 
retrospect  as  to  such  persons  who  have  studied  part  of  their 
time  in  other  States  than  those  above  mentioned,  and  have  be- 
gun their  last  year  studies  in  this  State,  prior  to  the  making  of 
this  rule,  nor  until  such  person  shall  produce  to  the  court  a 
certificate  from  three  gentlemen  of  the  law,  to  be  appointed 
by  the  court  for  that  purpose,  that  the  said  person  hath  un- 
dergone an  examination  by  them  in  the  presence  of  the  pre- 
sident or  two  other  judges  of  this  court,  and  hath  satisfied 
them  that  In-  is  well  qualified  to  practice. 

Provided  alwaijs,  That  in  case  of  a  person  applying  to  be 
admitted,  who  shall  appear  to  have  studied  the  law  with  assi- 
duity, under  the  direction  of  some  practising  attorney  or  gen- 
tleman of  the  law  in  this  State,  for  the  term  of  two  years  after 
his  arrival  at  the  age  of  twenty-one  yearn,  or  partly  in  one  of 
the  said  neighbouring  States,  and  partly  in  this  State,  (the 
last  year  being  in  this  State.)  and  being  a  person  of  integrity, 
and  certified  in  manner  aforesaid  to  be  well  qualified,  he 
shall  be  admitted. 

Jlnd provided  likewise,  That  attornies  at  law,  residing,  prac- 
tising, and  originally  admitted  in  one  of  the  said  Stat<  s  of 
New  Jersey,  Delaware,  or  Maryland,  and  being  persons  of 
good  character  and  known  abilities,  may  be  admitted  at  the 
discretion  of  the  court:  (JR.  8.  sec.  3.  Dist.  Ct.  Accord.)  hut 
no  citizen  or  inhabitant  of  any  other  State  shall  be  admitted 
until  he  shall  have  resided  within  this  State  two  years  next 
preceding  his  application  for  admission;  nor  shall  any  alien 
or  foreigner  be  admitted  to  practice  as  an  attorney  or  coun- 
sellor in  this  court,  until  he  shall  have  resided  four  years 
within  the  St:*te,  next  before  his  application  for  admission. 

It  is  further  ordered,  That  persons  who  have  studied  the 
law  in  this  State,  in  some  other  county  than  Philadelphia, 
sh  ill  first  be  admitted  in  the  county  where  they  studied,  be- 
fore they  can  be  admitted  here,  unless  a  satisfactory  reason  is 
shewn  to  the  court  for  such  non-admission:  but  notwithstand- 

*  And,  by  uninterrupted  practice,  unless  he  lias  attained  the  age  of 
twenty-one  years;  as  in  the  District  Court.  (/?.  8.  Philad.) 
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ingsuch  admission,  they  shall  undergo  the  usual  examination 
here,  unless  they  have  been  likewise  admitted  to  the  Supreme 
Court. 

In  the  District  Court  fortius  city  and  county,  (Rules,  D.  C. 
Philad.  March  11,  1823.)  It  shall  be  the  duty  Of  every  attor- 
ney of  this  court,  within  30  days  after  the  adoption  of  this 
rule,  or  when  students  may  hereafter  commence  their  studies, 
as  the  case  may  be,  to  register,  with  the  prothonotary  the 
name,  age  and  place  of  residence,  of  any  and  every  person 
studying  the  law  under  his  direction,  and  the  ter  n  of  clerk- 
ship shall  be  computed  with  regard  to  ali  persons  hereafter 
to  commence  their  studies  from  the  date  which  shall  be  noted 
by  the  attorney  at  the  time  of  registering  the  name  and  the 
time  when  the  said  studies  did  commence. 

No  person  shall  be  permitted  to  practice  as  an  attorney  in 
this  court,  except  upon  the  following  conditions: 

He  shall  be  a  citizen  of  the  United  States,  of  lawful  age. 

He  shall  have  served  a  regular  clerkship  in  the  office  and 
under  the  direction  of  a  practising  attorney  of  this  or  some 
other  court  of  this  Commonwealth,  for  three  years,  the  last 
of  which  clerkship  shall  have  been  passed  in  the  office  and 
under  the  direction  of  a  practising  attorney  residing  within 
the  city  or  county  of  Philadelphia. 

His  name  shall  have  been  registered  with  the  prothonotary 
as  an  applicant  for  admission  at  least  three  months  before  his 
admission,  but  no  such  registry  shall  be  made,  except  by 
permission  of  the  court,  upon  motion. 

He  shall  have  undergone  an  examination  before  a  board 
of  examiners,  to  be  appointed  by  the  court  on  the  first  day  of 
each  term,  to  consist  of  seven  members,  four  of  whom  shall 
form  a  quorum,  and  he  shall  produce  and  file  with  the  pro- 
thonotary at  the  time  when  his  admission  is  moved,  a  certifi- 
cate, signed  by  all  the  examiners,  that  he  is  sufficiently  qua- 
lified for  admission  to  the  bar,  and  that  they  have  received 
satisfactory  evidence  in  writing,  of  his  good  moral  character, 
which  evidence  of  moral  character  shall  also  be  produced  and 
filed.  Persons  who  have  heretofore,  commenced  and  prosecut- 
ed the  study  of  the  law  in  conformity  with  the  rules  for  the 
admission  of  attornies,  in  force  immediately  before  the  adop- 
tion of  these  rules,  shall  be  allowed  for  the  time  of  study  so 
prosecuted,  as  if  it  had  been  in  conformity  with  these  rules, 
and  shall  be  required  to  study  only  the  residue  of  the  time 
required  by  the  rules  in  existence  when  they  commenced  their 
studies,  but  nevertheless  in  the  office  and  under  the  direction 
of  a  practising  attorney  as  aforesaid.  Persons  already  admit- 
ted to  practice  in  other  courts  in  this  Commonwealth,  may 
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at  the  discretion  of  this  court,  be  admitted  without  an  exami- 
nation, on  the  production  of  a  certificate  by  the  presiding 
judge  of  the  court  of  Common  Pleas  of  the  county,  wherein 
such  person  has  been  last  admitted  and  practised,  of  the  good 
moral  character  of  the  applicant  for  admission. 

No  person  shall  be  admitted  without  the  examination  and 
registries  before  mentioned,  who  has  studied  law  in  the  city 
or  county  of  Philadelphia,  and  has  procured  his  admission 
elsewhere  as  a  mere  preliminary  to  his  admission  in  this 
court. 

Attornies  from  other  States  shall  be  admitted  after  a  resi- 
dence of  two  years  within  this  State,  the  last  year  of  which 
residence  shall  have  been  passed  within  the  city  or  county  of 
Philadelphia,  upon  producing  satisfactory  evidence  of  their 
admission  into  the  Supreme  or  Superior  Court  of  the  State 
from  which  they  came,  and  a  certificate  signed  by  the  chief 
justice  or  presiding  judge  of  such  court,  that  they  are  of 
good  standing  at  the  bar,  and  of  good  moral  character. 

In  the  Supreme  Court,  the  regulations  for  the  admission 
of  attornies  are  as  follows: 

It  is  ordered,  That  no  person  shall  be  hereafter  admitted  to 
practise  as  an  attorney  or  counsellor  in  this  court,  unless  he 
hath  served  a  regular  clerkship,  within  this  State,  to  some 
practising  attorney,  or  gentleman  of  the  law,  of  known 
abilities,  for  the  term  of  four  years,  and  afterwards  practised 
as  an  attorney  in  some  of  the  County  Courts  of  Common 
Pleas  for  the  term  of  one  year;  or  served  such  clerkship  for 
the  term  of  three  years  and  practised  two  years;  nor  then, 
unless  it  be  certified  by  two  attorneys  or  counsellors  of  the 
court,  by  them  to  be  appointed  for  the  purpose,  that,  on  a  full 
and  impartial  examination,  such  person  shall  appear  to  be 
well  grounded  in  the  jwincijrtes  of  the  law,  and  acquainted 
7vith  the  practice. 

Provided  always,  That  in  the  case  of  a  person  applying  to 
be  admitted,  who  shall  appear  to  have  studied  the  law  with 
assiduity,  under  the  direction  of  some  practising  attorney  or 
gentleman  of  the  law,  of  this  State,  for  the  term  of  two  years 
after  his  arrival  at  the  age  of  twenty-one  years,  and  after- 
war  is  practised  in  some  or  one  of  the  County  Courts  of 
Common  Pleas  two  years,  and  to  be  a  person  of  integrity; 
and  certified  in  manner  aforesaid  to  be  well  qualified,  he  may 
be  admitted. 

It  is  further  ordered,  That  no  person  now  residing  and  in- 
habiting within  any  other  of  the  United  States  of  America, 
shall  be  admitted  as  an  attorney,  or  counsellor  at  law  of  this 
court,  who  has  not  taken  the  oath  or  affirmation  of  allegiance 
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and  fidelity  to  some  one  of  the  said  States  within  the  time  and 
in  the  manner  prescribed  by  the  laws  of  ueh  State,  and  who 
hath  not  also  taken  the  oath  or  affirmation  of  allegiance  and 
fidelity  to  this  State,  and  resided  therein  for  the  spare  of  two 
years  next  preceding  his  application  lor  admission;  excepting 
attornies  ;<t  law  residing,  practising,  and  originally  admitted 
and  sworn,  in  the  States  of  New  Jersey,  Delaware,  or  Mary- 
land. And  that  no  alien  or  foreigner,  coming  into  this  State 
from  and  alter  the  first  day  of  this  term,  shall  be  admitted  to 
practise  as  an  attorney  or  counsellor  within  this  court,  until 
he  shall  have  taken  the  oath  or  affirmation  of  allegiance  and 
fidelity  to  this  Commonwealth,  and  have  also  resided  four 
years  within  the  same  next  before  his  application  for  admis- 
sion. 

Every  attorney  on  his  admission  takes  the  following  qua- 
lification by  oath  or  affirmation,  which  the  prothonotary,  by 
the  direction  of  the  court,  will  administer.  Thou  shalt  behave 
thij self  in  the  office  of  attorney  within  the  court  according  to  the 
best  of  thy  learning  and  ability,  and  with  all  good  fidelity,  as 
well  to  the  court,  as  to  the  client:  Thou  shalt  use  no  falsehood, 
nor  delay  any  persons  cause  for  lucre  or  malice.  (1  Sm.  Laws, 
218.) 

Thus  admitted,  he  may  practice  in  all  the  courts  of  Penn- 
sylvania, (l  Sm.  Laws,  145.) 

To  prevent  and  punish  misconduct  in  the  practice  of  the 
law,  in  the  same  section  of  the  act  before  cited  it  is  provided, 
"  that  attornies  shall  behave  themselves  justly  and  faithfully 
in  their  practice;  and  if  they  misbehave  themselves  therein, 
they  shall  suffer  such  penalties  and  suspensions,  as  attornies 
at  law  in  Great  Britain  are  liable  to  in  such  cases." 

The  mode  adopted  there  for  the  punishment  of  attornies 
for  misconduct  (independently  of  the  client's  remedy  by  ac- 
tion, for  misconduct  or  neglect,  and  where  no  other  method  is 
specifically  pointed  out  by  law)  is  by  attachment,  and  in  very 
gross  cases  by  striking  them  off  the  roll;  and  if  dismissed  by 
one  court,  they  shall  not  afterwards  be  admitted  in  any  other. 
(1  Jlrchb.  Pr.  26.)  Where  an  attorney  is  charged  by  affidavit, 
with  any  fraud  or  malpractice  in  his  profession,  contrary  to 
the  obvious  rules  of  justice  and  common  honesty,  the  court 
upon  motion  will  order  him  to  answer  the  matters  of  the  affi- 
davit. If  he  positively  deny  the  matters  alleged  against  him, 
the  court  will  dismiss  the  complaint;  otherwise  they  will 
award  the  attachment.  (Tidd.  Pr.  64.)  Yet  where  an  attorney 
in  his  answer  to  interrogatories  fully  denied  the  matter  of 
complaint,  but  in  doing  so,  gave  such  an  account  of  the  trans- 
action in  question  as  was  highly  incredible,  the  court,  not- 
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withstanding  the  denial,  granted  the  attachment.  (6  T.  JR. 
701.)  The  consequence  of  attachment  may  he  fine  and  im- 
prisonment, or  either,  at  the  court's  discretion.  It  may  be 
deemed  an  invariable  rule,  that  the  court  will  interfere  in  a 
summary  way,  where  the  misconduct  complained  of  arises 
from  want  of  integrity.  (1  Arch.  Pr.  27.  see  1  Dunl.  Pr.  69.) 

By  the  3d  section  of  the  act  of  1808,  (4  Sm.  Laws,  531.) 
«« the  several  courts  of  this  commonwealth  shall  have  power 
to  enforce  by  attachment,  the  payment  of  monies,  had  and 
received  by  any  sheriff,  coroner  or  attorney,  in  official  capa- 
city, and  the  delivery  of  all  papers  belonging  to  their  cli- 
ents." And  by  the  9th  section  of  the  act  of  1 806.  (4  Sm.  Laws, 
330.)  «  when  it  shall  be  made  appear  to  the  satisfaction  of 
the  court,  that  any  attorney  of  such  court,  has  retained  mo- 
ney belong  to  his  client,  after  demand  made  by  the  client  for 
payment  thereof,  it  shall  be  the  duty  of  the  court  to  prevent 
such  attorney  from  prosecuting  longer  in  the  said  court,  and 
to  have  his  name  stricken  off  the  record  of  attornies." 

The  principal  duties  of  an  attorney,  are  care,  skill  and  in- 
tegrity. He  will  be  protected  where  he  acts  to  the  best  of  his 
skill  and  knowledge,  and  is  not  answerable  for  error  or  mis- 
take, in  cases  where  there  is  just  room  for  a  doubt;  he  is  only 
bound  to  use  reasonable  care  and  skill  in  managing  the  busi- 
ness of  his  client,  and  is  not  liable,  unless  he  has  been  grossly 
negligent  or  ignorant.  {Burr.  Rep.  206 1-  3  Campb.  17,  19.) 
But  in  ordinary  cases,  where  there  is  no  room  for  difficulty 
or  doubt,  if  an  attorney  be  deficient  in  skill  or  care,  by  which 
a  loss  arises  to  his  client,  he  is  liable  to  a  special  action  on 
the  case  for  damages.  (2  Wils.  325,  as  explained  in  Burr. 
Rep.  2060.  1  Dunl.  Prac.  69.) 

An  attorney  will,  in  some  instances,  be  compelled  to  pay 
costs  for  his  own  neglect;  as  where  a  verdict,  which  had  been 
taken  by  default,  through  the  negligence  of  the  defendant's 
attorney,  was  set  aside,  and  a  new  trial  granted  on  payment 
of  costs,  he  was  ordered  to  pay  the  costs.  (3  Taunt.  484.) 

Attornies  were  at  common  law  entitled  to  a  variety  of  pri- 
vileges, most  of  which  they  yet  possess  in  England.  But  in 
this  State,  the  distinction  between  them  and  other  classes  of 
the  community  is  not  very  strongly  marked,  and  they  must 
sue  by  the  same  process,  and  be  sued  in  the  same  manner, 
as  other  persons.  Counsellors,  attornies,  and  other  officers  of 
the  court,  are  privileged  from  being  summoned  on  juries, 
(3  Bac.  Mr.  758.)  and  an  attorney  at  law  is  privileged  from 
serving  as  an  overseer  of  the  poor,  and  it  seems,  as  supervisor 
of  the  roads,  constable,  and  in  similar  offices,  but  not  from 
arrest  or  militia  duty,  (l  Yeates,  350.  Whar.  Dig.  p.  63.) 
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By  a  rule  of  the  Supreme  Court,  *  no  person  who  has  not 
been  attending  his  employment  in  court,  as  an  attorney,  for 
the  space  of  one  year,  unless  hindered  by  sickness,  shall  be 
allowed  his  privilege  of  an  attorney,  (R.  4.  Sup.  Ct.)  By  ano- 
ther rule  of  this  court,  and  of  the  District  Court,  no  attorney 
of  this  or  any  other  court,  or  sheriff's  officer,  bailiff,  or  other 
person,  concerned  in  the  execution  of  process,  shall  be  per- 
mitted or  suffered  to  become  special  bail  in  any  action  or  suit 
depending  in  either  court,  unless  he  shall  obtain  the  leave  of 
the  court.  (R.  3  Sup,  Ct.  R.  11.  B.  Ct.) 

An  attorney  or  counsellor  at  law  can  not  be  permitted  to 
disclose  confidential  communications  made  to  him  by  his  cli- 
ent, (3  Feates,  4.)  at  any  period  of  time — not  in  an  action  be- 
tween third  persons — nor  after  the  proceeding,  to  which  they 
referred,  is  at  an  end — nor  after  the  dismissal  of  the  attorney. 
(1  Phil.  Evid.  108.)  The  privilege  of  not  being  examined  to 
such  points,  as  were  communicated  to  the  attorney  while  en- 
gaged in  his  professional  capacity,  is  the  privilege  of  the  cli- 
ent, not  of  the  attorney,  and  it  never  ceases.  "  It  is  not  suffi- 
cient to  say,  the  cause  is  at  an  end;  the  mouth  of  such  a  per- 
son is  shut  for  ever."  {Per.  Butter,  J.  4  T.  R.  759,  1  Phil. 
Evid.  108.) 

The  attorney  of  a  party  in  the  cause  may  be  examined  like 
any  other  witness,  where  he  knew  the  fact  before  the  retainer, 
that  is,  before  he  was  addressed  in  his  professional  character, 
or  where  he  has  made  himself  a  p;irty  to  the  transaction,  (1 
Phil.  Evid.  110.)  or  where  he  is  questioned  to  collateral  facts, 
(3  Feates,  4.)  or  to  a  fact  which  he  might  have  known  with- 
out being  entrusted  as  attorney  in  the  cause.  {Bull.  JV*.  P. 
284.)  In  such  case  he  may  be  examined,  though  his  judgment 
fee  depends  upon  his  success,  (1  Ball.  24 1.)  or  though  he  ex- 
pects to  receive  a  larger  fee  from  his  client,  if  the  latter  suc- 
ceeds. (1  Serg.  $  R.  32.) 

Attornies  are  entitled  to  certain  specified  fees,  for  the  ser- 
vices which  they  perform,  by  particular  acts  of  Assembly; 
the  second  section  of  the  act  of  the  22d  February,  1821,  (7 
Re.  Laws  of  P.  367.)  contains  a  table  of  their  fees  in  com- 
mon cases,  as  now  regulated  by  law,  to  which  wc  must  con- 
tent ourselves  with  referring  the  reader. 

An  action  cannot  be  supported  by  an  attorney  or  counsel- 
lor at  law  against  his  client,  for  advice  and  services  in  the 
trial  of  a  cause,  over  and  above  the  attorney's  fees  allowed 
by  act  of  Assembly,  (5  Serg.  8f  R.  412.)  and  these  fees  they 
are  allowed  to  retain  out  of  the  money  recovered  by  them  for 
their  clients,  or  otherwise  to  maintain  an  action  of  assumpsit 
against  their  clients  to  recover  them.  (I  Dunl.  Prac,  76.)  But 
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if  a  client  give  a  note  or  obligation,  it  is  lawful  for  counsel  to 
accept  it,  and  in  case  of  non-payment,  an  action  may  be  sup- 
ported on  it.  (5  Serg.  $  R.  416.) 

SECTION  2. 

Of  the  Prosecution  and  Defence  of  Actions  by  Mtornies. 

The  authority  of  an  attorney  to  prosecute  or  defend  a  suit, 
is  derived  from  Ins  warrant  of  attorney,  or  is  rather  sup- 
posed to  be  thus  derived;  for  such  a  warrant  is  in  fact  never 
given,  uidess  specially  required.  It  is  not  the  practice  of  Penn- 
sylvania to  file  warrants  of  attorney;  (2  Feates,  547.)  not- 
withstanding the  act  of  Assembly  before  quoted,  (1  Sm.  Laws, 
145.)  which  requires  that  "  the  attorney  for  the  plaintiff,  in 
every  action  shall  file  his  warrant  of  attorney  in  the  prothon- 
otary's  office  the  same  court  he  declares;  and  the  attorney 
for  the  defendant  shall  file  his  warrant  of  attorney  the  same 
court  he  appears;  and  if  they  neglect  so  to  do,  they  shall  have 
no  fee  allowed  them  in  the  bill  of  costs,  nor  be  suffered  to  speak 
in  the  cause,  until  they  file  their  warrants  respectively." 

A  motion  for  a  rule  on  the  plaintiff  to  file  his  warrant  of 
attorney,  must  be  made  before  plea  pleaded  (2  Doll.  142.)  in 
the  courts  of  this  State.  But  in  the  Circuit  Court  of  the  Uni- 
ted States,  the  defendant  may,  at  any  time,  call  upon  the 
plaintiff's  attorney  for  his  warrant  to  sue;  but  if  the  court  is 
satisfied,  either  by  the  production  of  the  warrant  of  attorney, 
or  even  by  parol  evidence,  that  the  attorney  acts  by  author- 
ity, they  will  not  in  a  summary  way,  arrest  the  proceedings. 
(C.  Ct.    1310.  MS.  Whar.  Dig.  p.  64.) 

The  mere  appearance  of  the  attorney  is  always  deemed 
enough  for  the  opposite  party  and  the  court,  which  will  look 
no  further,  and  will  proceed  as  if  he  had  sufficient  authority, 
and  leave  the  party  injured  to  his  action,  unless  there  was 
fraud  or  collusion  between  a  party  and  the  opposite  attorney. 
(6  Johns,  37.  302.  1  Dunl.  Pr.  81.)  Where  there  arc  two  or 
more  defendants,  and  an  attorney  enters  his  name  on  the 
docket,  opposite  the  names  of  the  defendants,  this  is  a  good 
appearance  for  all,  though  one  of  the  defendants  be  not  sum- 
moned. (2  Binn.  145.)  Where  a  summons  against  two,  was  re- 
turned "  served"  as  to  one,  and  «  nihil  habet"  as  to  the  other, 
and  afterwards  an  attorney  entered  his  appearance  generally, 
opposite  the  names  of  the  defpndants  on  the  docket,  and  signed 
'  as  their  attorney  an  agreement  to  refer,  it  is  a  good  appear- 
ance for  both,  to  support  a  judgment  against  both.  (I  Binn. 
214.)  Yet,  though  this  general  appearance  by  attorney,  would 
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amount  by  implication  to  an  appearance  fop  all,  the  parties 
may  consider  it  otherwise,  as  an  appearance  only  lor  those 
arrested  or  summoned.  (6  Serg.  #■  R.  38.) 

To  protect  as  well  an  innocent  plaintiff  as  a  defendant, 
frnrn  the  consequ  nees  of  a  judgment  suffered  by  default,  or 
confessed  by  an  attorney  who  has  undertaken  to  appear  with- 
out authority,  the  court,  although  the  judgment  must  stand 
as  security,  will  slay  all  proceedings,  and  permit  the  defend- 
ant to  plead,  if  he  has  a  defence.  (6  Johns.  296.  2  Feates, 
546.)  It  is  not  unusual  for  attornies  to  enter  judgment  in  dif- 
ferent counties,  under  a  warrant  to  confess  judgment  on  the 
same  bond;  in  such  cases,  having  acted  without  authority, 
they  are  liable  to  the  obligor  for  the  consequences  of  the  se- 
cond judgment,  which  is  only  irregular  and  not  void.  (6  Scrg. 
$R.  296.) 

Where  an  attorney  accepts  a  warrant,  or  takes  upon  him 
to  appear  for  any  person,  he  cannot  afterwards  refuse  to  be 
his  attorney:  (Com.  Big.  Attorney,  B.  9.)  but  still,  he  is  not 
hound  to  proceed  and  expend  money  for  his  client  without 
being  reimbursed  or  secured. 

The  authority  of  an  attorney  is  not  limited  here  in  the 
same  manner  that  it  is  in  England;  (1  Binn.  470.)  thus,  his 
authority  does  not  determine  with  the  judgment  or  with  the 
issuing  execution  within  a  year  and  day  thereafter,  (as  it  does 
there;)  (2  Bos.  8f  P.  357.  n.  b.)  and  a  payment  to  the  plaintiff's 
attorney,  long  after  judgment,  and  without  execution,  has 
been  held  good  upon  argument.  (1  Binn.  470.)  His  acts  in 
general,  bind  bis  client;  (2  Feates,  546.)  but,  his  authority 
does  not  extend  to  discharge  a  defendant  from  execution,  with- 
out satisfaction  of  the  debt,  or  to  enter  a  retraxit,  or  to  ac- 
knowledge satisfaction  of  record;  (1  Dunl,  Prac.  82.)  nor 
can  he  compromise  the  rights  of  his  client,  (Ibid.')  although 
he  may  submit  them  to  arbitration;  (7  Crunch.  436.  1  Binn. 
214.)  and  may  confess  judgment; — restore  an  action  after  non 
pros,  without  the  consent  of  his  client,  (1  Binn.  469.)  or  enter 
a  remittitur  damna.  (Salk.  89.  pi.  9.) 

E 


CHAPTER  III. 


©f  Process* 


THE  specific  obligations  of  men  to  each  other  are  the  ef- 
fect either  of  a  contract  or  an  injury:*  an'l  when  these  obliga- 
tions are  ratified  by  law,  the  interested  party  may  compel 
the  performance  by  a  judicial  action,  which  is  an  application 
to  a  court  of  justice  in  the  form  prescribed  by  law,  to  obtain 
redress  and  right  through  the  medium  of  a  judgment. 

When  an  attorney  is  applied  to  by  a  person  wishing  to  bring 
an  action  against  another,  he  takes  out  process  against  the 
party  complained  ofj  this  is  done  by  issuing  a  praecipe,  di- 
rected to  tlie  prothonotary  of  the  court  for  a  writ  appropriate 
to  the  cause  of  action.  The  prcecipe  is  the  foundation  of  all 
the  proceedings,  being  the  order  of  the  plaintiff's  attorney, 
For  issuing  the  first  process;  it  is  considered  part  of  the  re- 
cord, and  the  court  may  order  amendments  by  it.  (2  Binn. 
439.  8.  P.  8  Serg.  $•  R.  157.)  In  our  practice,  the  praecipe  is 
not  only  an  order  to  the  clerk  of  the  court  to  issue  the  first  or 
original  process,  whether  it  be  a  capias  or  a  summons,  whe- 
ther it  be  for  a  writ  in  debt,  or  in  case  for  a  tort,  but  is  like- 
wise the  name  given  to  the  order  to  the  clerk  to  issue  any 
other  process,  either  mesne  or  Jinal;  as  a  praecipe  for  a  scire 
facias  against  the  garnishee  in  foreign  attachment — for  a  re- 
torno  habendo  in  replevin — for  a  writ  of  error  to  remove  a  re- 
cord— for  a  fieri  facias,  on  a  judgment — or  for  a  venditioni 
exponas,  after  execution. 

The  original  process  ordered  by  the  praecipe  is  a  writ, 
which  is  a  precept  of  the  Commonwealth  directed  to  the  she- 
riff, commanding  hint  to  do  something  in  furtherance  of  the 
action,  and  in  common  cases  is  either  a  summons  or  a  capias; 
and  these  may  be  considered  with  a  view  first,  to  the  act  of 
assembly  of  1724-5,  and  secondly,  to  that  passed  on  the  21st 
March,  1806.  The  present  chapter  will  relate  to  process  un- 
der the  former  act. 


*  See  4  Gib.  D.  &  F.  c.  XLIV.  sec.  3. 
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SECTION  1. 

Of  the  Summons. 


There  is  an  act  of  assembly  in  this  State,  passed  as  it  is 
entitled,  to  regulate  the  practice  upon  writs  of  summons  and 
arrest,  and  to  express  the  earnest  endeavours  ot  the  Legis- 
lature to  provide  for  the  liberty  of  the  citizen,  without  pro- 
tecting his  estate  from  payment  of  his  debts,  but  so  tar  as 
justice  would  permit,  to  maintain  the  freedom  of  his  person, 
according  to  the  ancient  common  law  of  England,  which  suf- 
fered not  his  body  in  case  of  debt  to  be  d*  tamed  in  prison. 
This  act  was  passed  in  the  year  1724-5;  (1  Sin.  Laws,  164.) 
it  prescribes  the  process  which  shail  issue  on  the  institution 
of  an  action,  against  certain  persons  wlmm  it  denominates 
freeholders,  who  shall  not,  under  certain  circumstances,  be 
obnoxious  to  an  immediate  arrest  by  the  sheriff,  or  be  re- 
quired to  give  him  bail. 

The  first  section  enacts,  "  that  no  freeholder,  inhabiting  in 
any  part  of  this  province,  who  hath  resided  therein  for  the 
space  of  two  years,  and  has  fifty  acres  of  land  or  more,  in 
fee  simple,  well  seated,  and  twelve  acres  thereof,  or  more, 
well  cleared  or  improved,  or  hath  a  dwelling  house  worth 
fifty  pounds  current  money  of  America,  in  some  city  or 
township  within  this  province,  clear  estate,  or  bath  unim- 
proved land  to  the  value  of  fifty  pounds  like  money,  shall  be 
arrested  or  detained  in  prison  by  any  writ  of  arrest  or  capias 
ad  respondendum,  in  any  civil  action;  unless  they  lie  such  free- 
holders as  by  this  act  are  made  liable  to  he  arrested;  but 
that  the  original  process  against  freeholders,  shall  be  a  writ 
of  summons,  under  the  hand  and  seal  of  one  of  the  justices 
of  the  Court  of  Common  Pleas  for  the  prop,  r  county,  directed 
to  the  sheriff  or  coroner  as  the  case  may  require,  command- 
ing to  summon  the  defendant." 

By  the  third  section,  "  if  any  freeholder,  exempted  from 
arrests  by  virtue  of  this  act,  shall  happen  to  be  taken  by  any 
writ  of  arrest,  the  court,  where  such  writ  is  depending,  shall 
forthwith,  upon  the  defendant's  motion,  stay  all  further  pro- 
ceedings against  him  till  they  examine  his  circumstance;  and 
if  they  find  he  is  such  as  by  this  act  i^  intended  to  be  exempted, 
the  court  shall  of  their  own  accord,  abate  the  writ,  and  allow 
the  defendant  thirty  shillings  costs  to  be  paid  by  him  or  them 
that  procured  such  writ.,  and  for  non-payment  thereof,  the 
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court  shall  grant  an  attachment,  as  in  other  cases  where  a 
rule  of  court  is  not  complied  with."  And  by  the  fourth  section, 
**  if  any  of  the  justices  or  clerks  of  the  said  courts,  or  practi- 
tioners at  law,  shall  contemn  this  act,  and  wilfully  proceed  in 
the  premises,  contrary  to  the  direction  thereof,  they  shall  be 
liable  to  answer,  and  be  fined  for  the  same,  at  the  Supreme 
Court  of  this  province,  any  sum  not  exceeding  tvx\  pounds." 

The  second  section  of  this  art,  however,  provides  "that 
nothing  contained  in  it  shall  exempt  any  person  from  being 
arrested,  or  shall  debar  any  person  from  taking  out  writs  of 
arrest,  if  the  plaintiff  in  every  such  writ,  or  somebody  for 
him,  make  appear  by  affidavit,  upon  oath  or  affirmation, 
which  the  justice  that  grants  such  writ  is  empowered  and  re- 
quired to  administer,  that  the  defendant  has  signified  his  in- 
tention of  going  to  sea,  or  of  removing  from  the  province,  or 
that  he  lurks  in  secret  places,  or  conceals  himself  in  his  own 
or  other's  house,  or  that  he  has  neglected  or  refused  on  de» 
mand  to  give  real  or  personal  security  for  the  debt,  or  re- 
fused without  process  to  appear  and  put  in  special  bail  to  the 
plaintiff's  action,  for  the  debt  or  cause  for  which  he  com- 
plains; or  that  the  defendant  suffered  himself  to  be  arrested, 
or  judgment  to  be  entered  against  him,  or  made  over  his 
lauds  or  chattels  to  others,  or  suffered  them  to  be  attached, 
and  made  no  proper  defence  to  the  proceedings  thereon:  or, 
where  the  plaintiff  can  make  it  appear  from  records  or  other- 
wise, that  so  much  of  the  defendant's  estate  is  mortgaged, 
aliened,  or  entailed,  or  liable  to  one  or  more  judgments  suf- 
fered or  ordered  to  be  entered  against  him,  so  that  the  value 
of  his  fee  simple  estate  in  possession,  clear  of  those  and  all 
other  incumbrances,  *vill  not,  as  the  deponent  believes,  be 
sufS  ient  to  satisfy  the  debt  demanded,  or  that  the  defendant 
has  not  been  a  resident  in  the  State  for  two  years  next  before 
the  date  of  the  writ,  the  capias  shall  in  all  such  cases  be 
granted,  and  the  defendant  held  to  special  bail,  if  the  rase  re- 
quire it."  If  a  defendant  become  a  freeholder  after  the  return 
of  the  writ,  he  may  still  be  held  to  bail.  (MS.  on  Penns. 
PracS) 

The  court  have  a  controlling  power  to  inquire  into  the 
circumstances  of  the  case,  and  relieve  the  defendant  from  ar- 
rest, whenever  they  think  that  he  was  intended  to  he  ex- 
empted, although  not  within  the  letter  of  the  law;  (1  Dull. 
241.)  and  the  court  will  permit  the  defendant  to  controvert 
the  rHots  contained  in  the  plaintiff's  affidavit.  (Ibid.  247, 
348.)  An  occasional  absence  cannot  in  law  or  reason  be 
in  de  to  work  a  disfranchisement  of  a  defendant  of  large  pro- 
perty in  this  State,  if  the  animus  revertendi  be  shewn  by  him. 
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The  record  of  a  judgment  obtained  before  a  justice  of  the 
peace,  (1  Ball,  436.)  or  a  judgment  on  an  award  of  arbitra- 
tors appealed  from,  (ff'har.  Dig.  Privilege,  A.  6.  14.)  is  suffi- 
cient to  defeat  the  privilege  of  a  freeholder.  But  by  the  10th 
section  of  the  act  of  assembly  of  1810.  (5  Sm.  Lares,  166.) 
"no  judgment,  whether  obtained  before  a  justice,  or  in  any 
court  of  record,  within  the  commonwealth,  shall  deprive  any 
person  of  his  or  her  right  as  a  freeholder,  longer  or  for  any 
greater  time  than  such  judgment  shall  remain  unsatisfied." 
If.  therefore,  there  exist  unsatisfied  judgments  against  a  free- 
holder, although  those  judgments  have  been  entered  more  than 
five  years,  a  capias,  may  issue  against  him.  (2  Browne.  177.) 

The  court  will  abate  a  capias  which  has  been  issued  against 
a  freeholder,  although  the  value  of  his  freehold  be  less  than 
the  amount  of  the  plaintiff's  demand,  if  no  incumbrance  ex- 
isted on  his  land,  at  the  time  the  writ  issued.  1  Serg.  <$•  R. 
363.)  In  this  case  there  had  been  a  mortgage  on  the  freehold, 
Which  at  the  time  of  issuing  the  writ,  was  satisfied,  and  the 
court  said,  "  If  the  mortgage  had  been  in  force,  the  question 
would  have  been,  whether  the  freehold  would  be  sufficient  to 
satisfy  the  plaintiff's  demand,  over  and  above  the  mortgage." 
(See  also  1  Ball.  247.)  But  in  a  later  case,  when  the  defendant, 
who  had  applied  to  be  discharged  on  common  bail,  offered  to 
show  that  the  value  of  his  freehold  was  more  than  sufficient 
to  pay  the  amount  of  a  judgment  against  him  on  an  award  of 
arbitrators,  (which  had  been  appealed  from)  the  court  declared 
that  tiiey  could  not  receive  testimony  of  the  value  of  land  en- 
cumbered with  a  judgment.  (Toy  v.  Simpson,  Sup.  Ct.  ff'har. 
Dig.  p.  512.) 

The  privilege  of  a  freeholder  to  be  sued  by  summons  ex- 
tends to  actions  of  trespass  vi  et  armis;  (\  Ball.  310.)  and  a 
capias  should  not  be  issued  even  though  the  plaintiff's  attor- 
ney direct  his  appearance  to  be  accepted,  (l  Ball.  348.)  If  a 
freeholder  unite  in  a  joint  and  several  bond,  or  commit  a 
joint  trespass  with  one  who  is  not  a  freeholder,  he  may  be 
arrested  on  a  joint  capias  issued  against  both.  (2  Browne, 
135.) 

The  act  of  assembly  is  confined  in  its  terms  to  freeholders; 
but  by  a  very  liberal  construction  of  it,  it  has  been  extended 
to  executors  who  are  not  freeholders;  and  it  now  seems  that 
they  may  be  sued  by  summons,  (2  Binn.  436.)  but  they  may 
undoubtedly  be  proceeded  against  by  capias.  (2  Binn.  440.  It 
has  been  said,  that  in  other  cases,  the  writ  of  summons  is 
confined  to  freeholders  only,  (Phillips,  Meredith  &  Ingersoll, 
arg:  2  Binn.  437.)  but  in  practice  it  has  been  sub  silentio,  is- 
sued against  persons  not  freeholders.  By  a  provision  in  the 
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10th  section  of  the  act  of  1806,  (4  Sm.  Latvs,  330.)  it  is 
made  lawful  to  issue  writs  of  summons  or  capias  against  de- 
fendants who  may  not  be  freeholders,  at  the  option  of  the 
complainant. 

A  construction  long  since  received  by  this  act,  not  indeed 
by  any  decision  of  the  Supreme  Court,  but  by  uniform  un- 
opposed practice,  (3  Binn.  283-4.)  has  originated  a  now 
very  usual  mode  of  commencing  an  action  against  a  free- 
holder; and  this  is  by  giving  him  notice  to  enter  special  bail 
to  the  action  within  a  reasonable  timej  (in  the  city  of  Phila- 
delphia, one  day  is  sufficient;)  on  default  of  which  a  capias 
ad  respondendum  may  issue.  This  practice  is  adopted,  when 
the  plaintiff's  attorney  docs  not  wish  to  incur  the  risk,  which 
might  ensue  from  issuing  a  capias,  in  the  event  of  the  defen- 
dant's proving  a  freehold, — or  when  he  is  apprehensive  that 
he  may  dispose  of  his  property  and  leave  the  State.  After 
this  notice  has  been  given,  and  there  is  a  non-compliance 
with  it,  a  capias  may  be.  issued  against  a  freeholder,  even  in 
cases  where  bail  cannot  commonly  he  required. 

The  case  of  Jack  v.  Shoemaker  (3  Binn.  280.)  illustrates 
the  act,  and  explains  the  practice  which  has  obtained  under 
it,  amongst  the  bar,  for,  now,  more  than  half  a  century.  Af- 
ter notice  to  the  defendanl  to  enter  special  hail  to  the  action, 
the  cause  of  which  was  slander,  and  his  neglect  to  do  it,  the 
plaintiff  issued  a  capias  ad  respondendum  against  him;  after 
argument,  on  a  rule  to  show  cause  why  the  writ  should  not 
be  quashed  with  costs,  because  the  defendant  was  a  freeholder 
and  privileged  from  arrest,  the  court  delivered  their  opinions 
seriatim;  but  as  they  concurred  in  supporting  the  writ,  the 
introduction  of  a  part  of  the  chief  justice's  opinion  will  here 
suffice. 

Tilghman,  C.  J.  "  If  we  were  now  called  upon  for  the  first 
time  to  construe  this  act  of  assembly,  I  think  it  ought  to  re- 
ceive a  strict  construction.  Though  well  adapted  to  the  in- 
dustrious and  economical  habit  of  the  times,  when  it  was 
made,  it  is  not  so  suitable  to  the  manners  of  the  present  day. 
In  the  infancy  of  the  country,  there  was  a  stability  in  pro- 
perty, which  afforded  a  presumption,  that  he  who  was  a  free- 
holder at  the  beginning  of  a  suit,  would  continue  so  to  the 
end  of  it.  But  not  so  now,  when  from  the  vast  increase  of 
luxury,  the  risks  of  commerce,  and  the  unrestrained  spirit  of 
speculation,  we  see  freehold  estates  pass  in  rapid  circulation 
from  owner  to  owner." 

The  first  section  of  the  act  directs,  that  freeholders  shall 
not  be  arrested  by  writ  of  capias  in  civil  suits,  **  unless  they 
be  such  freeholders  as  by  this  act  are  made  liable  to  be  ar- 
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rested."  The  second  section  contains  a  proviso,  pointing  out 
various  cases  in  which  freeholders  shall  be  liable  to  arrest, 
one  of  which  is,  «  where  the  defendant  hath  upon  demand, 
neglected  or  refused  without  process  to  appear,  and  put  in 
special  bail  to  the  plaintiff's  action,  for  the  debt  or  cause  for 
'which  he  complains."  The  latter  part  of  this  section  declares, 
that  in  all  the  preceding  cases,  writs  of  arrest  shall  be  granted, 
and  the  defendant  held  to  special  bail,  if  the  case  requires  it. 
The  plaintiff  has  brought  his  case  within  the  words  of  the  act. 
The  defendant  has  neglected  to  enter  special  bail,  on  demand, 
to  the  plaintiff's  action,  for  the  cause  for  which  he  complains. 
It  is  argued  for  the  defendant,  that  the  intention  of  the  act 
was  confined  to  cases  of  debt  or  contract.  I  cannot  think  so; 
because  there  are  many  cases  besides  debt  or  contract,  where 
special  bail  ought  to  be  given.  But  then,  says  the  defendant, 
under  this  construction,  freeholders  are  in  a  worse  situation 
than  other  persons,  because  tln-y  may  be  compelled,  at  the 
risk  of  losing  their  privilege,  to  enter  special  hail  in  cases 
where  it  is  not  lawfully  demandable,  as  in  the  pn  sent  instance, 
where  the  cause  of  action  is  understood  to  be  slander.  This  is 
not  the  case.  For  when  a  fret-holder  receives  notice  to  enter 
bail,  he  may  cite  the  plaint'ff  to  show  his  raus<  of  action,  and 
if  the  judge  is  of  opini  >n.  that  the  defendant  ought  not  to  be 
held  to  bail,  he  may  order  that  his  appearance  be  accepted;  or 
perhaps  he  may  forbid  the  issuing  of  a  capias,  although  as  to 
that  I  give  no  opinion.  Now  it  seems  to  be  a  suffi'  ient  protec- 
tion to  freeholders,  that  in  no  case,  can  they  be  arrested  with- 
out notice,  and  without  failing  to  do  something  which  they 
ought  to  do.  If  the  action  requires  special  bail,  they  may  put 
in  bail,  and  thus  prevent  the  issuing  of  the  capias;  and  if  it 
does  not  require  bail,  tlv  y  may  by  resorting  to  a  judge,  pro- 
cure an  order,  which  will  render  the  arrest  merely  a  form? 
without  real  injury  or  inconvenience." 


SECTION  £. 

Of  Service  of  the  Summons,  and  of  Judgment  on  Default  of 
Appearance. 

"Whpn  the  writ  of  summons  is  adopted  on  instituting  an  ac- 
tion against  a  freeholder,  the  last  part  of  the  first  section  of  the 
act  provides  that  "  if  the  defendant  in  such  writ  does  not  ap- 
pear at  the  day  of  the  return  thereof,  but  makes  default,  and 
the  officer  to  whom  such  writ  was  directed,  or  his  lawful  de- 
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puty,  doth  certify  to  the  court,  upon  oath  or  affirmation,  that 
on  or  before  the  return  day  of  such  writ,  he  hath  summoned 
the  defendant,  mentioning  the  day  lie  did  so,  or  left  notice  in 
writing  of  such  summons  at  the  house  of  the  defendant,  in  the 
presence  of  one  or  more  of  his  family  or  neighbours,  signify- 
ing that  the  defendant  should  be  and  appear  according  to  the 
contents  of  such  summons:  upon  which  return,  if  the  defen- 
dant has  been  so  served  ten  days,  and  the  plaintiff  had  filed 
his  declaration  in  the  offi<  e  of  the  protlionotary,  within  the 
space  of  five  days  before  the  court  to  which  such  writ  is  re- 
turnable, it  shall  be  lawful  to  and  for  the  plaintiff  in  such  ac- 
tion to  file  a  common  appearance  for  the  defendant,  so  making 
default,  and  proceed  to  judgment  and  execution  by  nihil  dicit." 

In  consonance  with  the  provisions  of  this  section,  it  has 
been  ruled,  that  the  service  of  the  summons  either  upon  the 
person  of  the  defendant,  or  by  leaving  it  at  his  house,  must 
be  ten  days  before  the  return  of  the  writ.  (1  Dull.  154.)  The 
service  of  a  summons  against  a  defendant  who  was  out  of 
the  State,  (under  circumstances  which  prevented  a  foreign  or 
domestic  attachment  from  issuing  against  his  property,)  by 
leaving  a  copy  with  his  parkier,  with  whom  he  lived  before 
he  went  abroad  on  a  trading  concern,  whence  he  was  daily  ex- 
pected to  return,  and  with  whom  bis  wife  and  children  were 
then  living,  was  held  good.  (3  Feutes,  258.)  If  the  summons 
be  issued  against  several  defendants  and  one  of  them  cannot 
be  found,  and  the  sheriff  so  returns,  the  plaintiff  may  proceed 
against  the  others;  hut  if  the  process  have  been  served  on  all 
of  the  defendants,  he  cannot  omit  or  drop  one,  and  proceed 
against  the  others.  (6  Serg.  $  R.  281.) 

This  section  contains  precise  directions  to  the  officer  serv- 
ing the  writ,  as  to  the  mode  of  service,  and  enjoins  him  to 
certify  by  affidavit,  that  he  has  duly  followed  them.  But  in 
practice  so  much  form  with  respect  to  the  certificate  of  the 
sheriff  or  his  officer  as  to  serving  the  writ,  is  not  required. 
It  is  usual  to  return  the  summons  generally,  «  Served"  with- 
out stating  the  time  of  service.  (8  Serg.  <§•  R.  504.)  If  the 
record  do  not  show  when  the  summons  was  served,  (that  is, 
if  the  writ  be  only  returned  "  Served,"  generally)  the  court, 
on  its  being  made  to  appear  that  it  was  not  served  ten  days 
before  the  return  day,  would  set  aside  a  judgment  by  default 
for  irregularity.  (Ibid.  502.) 

If  the  defendant  do  not  appear  on  the  day  of  the  return  of 
the  summons,  the  plaintiff  having  complied  with  the  requi- 
sitions of  the  act,  (that  is,  filed  his  declaration,)  may  take 
judgment  by  default.  It  is  said  that,  though  the  plaintiff  is 
then  entitled  in  rigour  to  this  judgment  by  default,  he  should 
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not  avail  himself  of  it  until  the  second  term,  though  he  may 
let  it  stand  as  security  until  erased  by  the  defendant's  attor- 
ney. (JIS.  on  Frac.)  But  it  would  be  perfectly  fair  (as  is 
sometimes  the  practice,)  for  the  plaintiff's  attorney  to  take 
judgment  by  default  immediately  after  the  return  day  of  the 
writ,  and  to  proceed  on  it,  when  the  defendant's  attorney  may 
request  the  former  to  erase  it.  If  the  latter  were  employed 
previously  to  the  judgment,  and  had  only  neglected  to  enter 
an  appearance,  it  is  usual  to  grant  it;  if  he  were  not,  but  had 
just  been  retained,  it  is  denied. 

If  the  defendant  in  the  writ  of  summons  do  not  appear  on 
the  day  of  its  return,  it  has  been  seen,  (Ante,  p.  31.)  that  if  it 
have  been  served  upon  him  ten  days,  and  the  plaintiff  had 
filed  his  declaration  within  five  days  before  the  court  to  which 
the  writ  is  returnable,  he  may  file  a  common  appearance  for 
the  defendant  and  proceed  to  judgment  and  execution  by  ni- 
hil (licit. 

The  filing  of  the  declaration  five  days  before  judgment  by 
default,  has  been  omitted  in  practice,  and  to  dispense  with  it 
has  been  thought  reasonable  and  convenient,  but  it  is  an  in- 
accurate and  perhaps  unsafe  practice,  for  it  was  made  an  ex- 
ception in  the  Supreme  Court  (2  Binn.  436.)  on  a  writ  of 
error  to  the  Common  Pleas  of  Philadelphia  county,  to  a  judg- 
ment there   obtained.  The  judgment  being  reversed  on  the 
ground  that  the  writ  was  not  served  ten  days  before  the  re- 
turn day,   this  exception  was  not  considered;  but  it  may  be 
said,  that  to  such  a  practice  not  general,  and  never  sanctioned 
by  a  judicial  decision,  a  court  could  not  pay  much  regard. 
However  a  judgment  by  default  under  the  first  section  of  this 
act,  is  good,  where  a  declaration  has  been  filed,  and  the  de- 
fendant has  not  appeared,  though  the  declaration  was  not  filed 
Jive  days  before  the  return  of  the  writ.   (8  Serg.  <$/-.  R.  502.) 
This  was  ruled  in  a  very  late  case  by  the  Supreme  Court,  and 
it  was  said  by  Duncan  J.  delivering  its  opinion  "  if  the  de- 
fendant has  been  served  ten  days,  and  the  plaintiff  has  filed 
his  declaration  in  the  office  of  the  prothonotary  within  the 
space  of  five  days  before  the  court  to  which  such  writ  is  re- 
turnable, it  shall  be  lawful  for  the  plaintiff  to  file  a  common 
appearance  for  the  defendant  so  making  default,  and  proceed 
to  judgment  and  execution  by  nihil  dicit.  It  has  not  been  the 
practice  under  the  act  of  assembly,  to  enter  an  appearance 
for  the  defendant,  and  take  judgment  by  nihil  dicit,  but  to  en- 
ter judgment  by  default.  Nor  has  it  been  usual  to  file  declara- 
tions before  the  return  of  the  writ;  but  to  take  judgment  after 
the  declaration  is  filed  and  the  defendant  has  made  default  by 
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not  appearing.  Here  the  declaration  was  filed  two  days  before 
the  return  day  of  the  writ.  This  certainly,  under  the  practice, 
entitled  the  plaintiff  to  his  judgment.  Where  there  has  been 
a  practice  for  more  than  half  a  century,  it  would  be  unjust  to 
return  to  the  strict  letter  of  the  law,  and  say  that  all  has  been 
error  during  that  period."  (Ibid.  503-4.) 

If  judgment  bf  taken  by  default  and  execution  sued  out  and 
even  served,  still  the  defendant  may  open  judgment  and  execu- 
tion on  paying  costs,  pleading  the  general  issue,  and  taking 
short  notice  of  trial.  This  however,  is  to  be  effectuated  by 
motion  in  court,  accompanied  with  an  affidavit  that  the  de- 
fendant has  good  defence.  This  motion,  even  under  these  cir- 
cumstances is  not  granted  of  course.  The  great  and  leading 
question  upon  it,  is,  whether  the  plaintiff  have  lost  a  trial, 
that  is,  whether  the  trial  would  have  been  over,  if  the  defen- 
dant had  made  no  default,  but  had  appeared  and  pleaded.  If 
the  plaintiff  have  not  lost  a  term,  no  hardship  can  accrue  to 
him  from  setting  aside  the  judgment.  The  motion  must  of 
course  be  made  at  the  third  term  at  furthest,  when  by  the 
course  of  the  courts  the  cause  is  entitled  to  a  trial.  But  as  this 
is  a  privilege  not  due  ex  debito  jusiiticti,  but  granted  ex  spe- 
ciali  gratia  to  the  defendant,  the  court  will  always  insist  upon 
the  strict  performance  of  those  conditions.  Care  should  be 
taken  to  have  the  sheriff  apprized  of  the  execution  having  been 
set  aside,  in  order  to  prevent  his  further  proceeding  upon  it 
(MS.  on  Practice.') 

In  the  place  of  opening  and  setting  aside  the  judgment  in 
the  manner  before  mentioned,  it  is  customary  for  the  attor- 
nies  to  agree  that  the  judgment  shall  stand  as  a  security,  in 
order  to  prevent  private  sales  made  by  the  defendant  to  de- 
fraud the  plaintiff,  and  merely  to  set  aside  the  execution. 
(Ibid.) 

The  court  will  set  aside  a  judgment  in  an  action  of' eject- 
ment as  well  as  in  common  actions,  though  a  distinction 
has  been  offered  between  them,  as,  that  in  the  former  the 
right  was  not  bound,  but  a  new  ejectment  might  be  brought; 
but  it  was  held,  that  that  distinction  obtained  formerly  in 
many  instances  where  it  is  now  exploded,  a  new  trial  could 
not  then  be  had  as  it  now  may;  and  great  inconveniences  may 
arise  from  changing  the  possession,  as  timber  may  be  felled, 
&c;  (2  Stra.  975.)  moreover,  the  possession  ought  not  to  be 
changed  by  a  judgment  in  ejectment,  where  there  has  been 
no  trial  or  opportunity  of  trying.  (4  Burr.  1997.) 

The  court  will  never  open  a  regular  judgment  to  give  the  de- 
fendant advantage  of  a  nicety  in  pleading,  (2  Bl.  Rep.  1242.)  or 
to  let  him  have  an  opportunity  of  pleading  the  statute  of  limi- 
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tations;  (1  Dall.  239.  1  Bl.  Rep.  35.)  but  if  the  defendant,  al- 
though judgment  by  default  has  been  regularly  entered  against 
him,  will  state  the  nature  of  his  defence,  and  swear  that  the 
motiey  was  actually  paid,  or  in  any  way  settled  and  account- 
ed for,  the  court  will  not  restrict  him  from  pleading  the  sta- 
tute; but  they  will  not  open  the  judgment  on  a  general  affida- 
vit of  defence  only,  to  give  the  defendant  an  opportunity  of 
pleading  it.  (2  Browne,  311.) 

section  3. 

Of  the  Capias  ad  Respondendum 

The  capias  ad  respondendum  is  the  ordinary  mode  of  com- 
mencing actions  in  the  courts  of  Pennsylvania  against  those 
who  are  not  privileged  from  arrest  by  the  act  of  assembly 
which  has  been  before  introduced  and  considered.  It  issues 
out  of  the  several  courts,  under  their  seals,  in  the  name  of  the 
Commonwealth,  directed  to  the  proper  officer  (usually  the 
sheriff)  of  the  county  in  which  it  is  issued  and  to  be  served,  and 
it  bears  teste  in  the  name  of  the  Chief  Justice  of  the  Supreme 
Court,  or  in  the  name  of  the  several  Presidents  of  the  Com- 
mon Pleas.  If  there  be  no  chief  justice,  or  no  president,  or 
either  of  them  is  a  party  to  the  action,  it  must  be  tested  in  the 
name  of  the  senior  judge  of  such  court.  (See  16  Johns.  1.) 

This,  as  well  as  every  other  writ,  must  be  tested  and  made  re- 
turnable in  term.  (Com.  Dig.  Abatement,  H.  14,  15.)  In  the 
District  Court  and  Common  Pleas  of  Philadelphia  county,  in 
each  of  which  the  first  day  of  the  term  only  is  a  return  day 
for  writs,  the  teste  of  these  is  from  term  to  term;  that  is,  if  a 
capias,  for  example,  be  sued  out  in  December  term,  it  is  tested 
of  the  first  day  of  that  term,  or  some  day  of  the  first  week  of 
that  term,  and  made  returnable  to  the  first  day  of  the  next 
March  term.  But  in  the  Supreme  Court,  the  first  and  last  day 
of  each  term  being  a  return  day,  the  writ  so  sued  out,  would 
be  tested  of  the  first  day,  and  made  returnable  to  the  last  re- 
turn of  the  same  term;  and  if  sued  out  in  vacation,  it  would 
be  tested  of  the  last  return  day  of  the  preceding  term,  and 
made  returnable  to  the  first  day  of  the  next. 

The  capias  may  be  sued  out  on  the  very  return  day,  (Safk. 
422.  n.  a.  4  T.  R.  610.)  and  of  course  made  returnable  the 
same  day;  and  it  is  immaterial  whether  the  defendant  be  ar- 
rested before  or  after  the  rising  of  the  court,  there  being  no 
fractions  of  a  day.  (2  Browne,  245.) 
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The  issuing  of  the  capias  is  the  commencement  of  the  ac- 
tion; and  the  plaintiff,  in  order  to  maintain  his  suit,  must  have 
a  cause  of  action  at  the  time  of  issuing  it,  (1  Bunl.  Fr.  120.) 
and  if  it  appear  on  tiie  face  of  the  proceedings  to  have  been 
prematurely  brought,  it  will  be  fatal  on  demurrer,  or  in  ar- 
rest of  judgment,  or  on  writ  of  error;  (Ibid.)  and  the  defen- 
dant on  being  arrested,  may  apply  to  the  court,  or  a  judge  at 
his  chambers,  to  be  discharged;  but  if  he  put  in  bail,  and 
plead  to  the  action,  a  motion  for  a  discharge  is  too  late.  (Ibid.) 
Tin*  writ,  however,  if  actually  issued  alter,  may  be  tested 
before  the  cause  of  action  accrued:  (Burr.  Rep.  963,  967.) 
but  the  teste  does  not  preclude  the  defendant  from  showing  the 
real  time  when  it  was  issued,  in  support  of  his  plea  of  the  sta- 
tute of  limitations,  or  of  a  tender  before  the  issuing  of  the 
writ;  (2  Saund.  1.  n.  I.  Coxcp.  Rep.  177.)  and  the  plaintiff, 
on  the  other  hand,  may  reply  the  actual  time  of  suing  out  his 
writ,  to  show  that  his  action  was  commenced  within  the  pe- 
riod prescribed  by  the  statute  of  limitations.  (Burr.  Rep.  962. 
3  Johns.  Cas.  150.)  An  endorsement  on  a  capias,  by  the  she- 
riff, of  the  day  on  which  he  made  the  arrest,  is  not  evidence 
of  the  time  of  issuing  the  writ,  for  the  purpose  of  showing 
that  it  issued  before  the  day  on  which  the  cause  of  action  is 
laid  in  the  declaration.  (4  Binn.  496.) 

"When  the  defendant  is  not  privileged  from  arrest,  unless 
the  plaintiff  choose  to  issue  a  summons,  he  issues  a  capias, 
directed  to  the  sheriff,  (or  coroner,  as  the  case  may  be) 
commanding  him  to  take  the  defendant,  if  he  can  be  found  in 
his  bailiwick,  and  safely  keep  him,  so  that  he  may  have  his 
body  in  court,  at  the  return  of  the  writ,  to  answer  the  plain- 
tiff in  the  action.  If  the  sheriff,  after  receiving  the  writ,  can- 
not find  the  defendant,  he  returns  it  with  JVon  est  inventus, 
or  N.  E.  I.  endorsed  upon  it,  in  which  case  the  plaintiff  may 
sue  out  an  alias  capias,  commanding  him  as  before  he  had 
been  commanded  to  take  the  defendant,  or  a  plurics  capias, 
commanding  him  as  oftentimes  he  had  been  commanded,  into 
the  same  county,  and  the  pluries  may  be  repeated  from  time 
to  time  until  the  defendant  be  arrested.  (1  Bunl.  Br.  119.) 

If  the  sheriff  can  find  the  defendant,  he  is  bound  to  arrest 
him;  if  he  cannot,  and  it  is  ascertained  that  the  defendant  is 
not  in  the  county,  the  proceedings  must  be  dropped,  for  a  tes- 
tatum  capias  cannot  be  issued  into  another  county,  as  in  Eng- 
land, suggesting  that  it  has  been  testified  the  defendant  lurks 
and  wanders  in  that  county;  but  the  plaintiff  must  go  himself, 
or  send  his  warrant  of  attorney  therein,  for  the  purpose  of 
issuing  the  writ  from  the  Common  Pleas  of  such  county. 
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If  the  writ  be  issued  against  several  defendants,  and  one 
only  is  arrested,  or  all  cannot  be  found,  the  practice  in  regard 
to  them,  differs  in  this  State  from  that  pursued  in  England. 

In  England  when  a  capias  ad  respondendum  has  issued 
against  several,  and  11011  est  inventus  has  been  returned  as  to 
one,  the  process  does  not  stop  there  against  him,  but  the  plain- 
tiff proceeds  to  outlaw  him.  The  mode  of  doing  it  is  described 
in  the  third  volume  of  Blackstone's  Commentaries,  p.  283-4. 
But  it  is  now  even  there,  a  mere  form  to  compel  an  appearance, 
and  when  it  has  been  completed,  any  plausible  excuse  will  be 
sufficient  to  reverse  it.  But  in  Pennsylvania  there  being  no  pro- 
cess of  outlawry  in  civil  actions,  the  return  of  non  est  inven- 
tus for  all  purposes  of  pleading  has  the  same  effect.  When  the 
plaintiff  has  done  all  he  can  to  bring  into  court  all  the  defen- 
dants, he  may  proceed  against  the  one  who  has  been  arrested, 
stating  in  his  declaration  the  writ  and  the  return.  (5  Serg.  §' 
R.  36.)  If  he  declare  against  two  defendants  jointly,  one  of 
whom  only  lias  been  arrested,  without  the  usual  clause  as  to 
the  return  of  non  est  inventus  as  to  the  other,  and  enter  judg- 
ment by  default  against  both,  the  judgment  will  be  erroneous; 
(6  Serg.  <$•  R.  18.)  unless  there  had  been  a  general  appear- 
ance by  attorney,  which  would  be  considered  as  an  appear- 
ance for  both;  and  the  judgment  against  both  would,  accord- 
ing to  our  practice,  be  regular.  (Ibid.  20.) 

It  is  usual,  when  it  is  not  wished  to  hold  a  defendant  to  bail, 
and  it  is  too  late  to  issue  a  summons,  so  as  to  make  it  returnable 
on  the  first  day  of  the  term,  ten  days  after  it  is  issued,  for  the 
plaintiff's  attorney  to  issue  a  capias,  and  to  direct  the  defend- 
ant's appearance  to  be  accepted,  (see  3  Binn.  286.)  Or,  accord- 
ing to  a  rule  of  the  District  Court,  "  when  attorneys  issue  writs 
of  capias  against  defendants  from  whom  they  do  not  require 
bail,  they  will  mark  their  precepts  with  the  words,  "  no  bail 
required,"  which  the  prothonotary  must  indorse  on  the  writ;  in 
which  case  the  sheriff  or  his  officer  is  to  serve  the  defendant 
with  a  copy  of  the  writ,  as  in  cases  of  summonses;  and  the 
defendant  on  such  service  must  subscribe  a  note  with  these 
or  the  like  words;  "  I  hereby  empower  the  prothonotary  to 
enter  my  appearance  to  the  action,"  which  subscription  is  to 
be  attested  by  the  officer  who  serves  the  writ.  (R.  14.  D.  Ct.) 
The  service  of  the  writ  in  these  cases,  supposes  a  previous 
arrest,  and  the  sheriff  could  not  return  "  cepi  corpus-9  and  «  the 
defendant's  appearance  accepted"  without  it;  (Per  Brack- 
enridge,  J.  3  Binn.  286.)  indeed  it  lias  been  said,  that  the  de- 
fendant must  be  arrested  before  his  appearance  can  be  accept- 
ed. (Per  Shippen,  Pres't.  1  Ball.  349.)  Should  the  defendant  re- 
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fuse  to  give  an  appearance,  the  sheriff  of  course  complies  with 
the  exigency  of  the  writ,  and  takes  the  body.* 

Having  now  surveyed  the  form  and  incidents  of  the  writ  of 
capias  in  use  in  this  State,  it  will  next  be  proper  in  another 
section,  to  consider  the  liability  of  the  defendant  to  arrest,  as 
this  is  a  question  which  ought  always  to  be  determined  pre- 
viously to  the  issuing  of  the  writ,  the  propriety  of  suing  it 
out  depending  on  this.  In  the  section  succeeding  that,  the 
bailable  nature  of  the  action  commenced  by  the  capias  shall 
be  examined,  as  this  question  always  materially  affects  the 
efficacy  of  this  process. 

SECTION  4. 

Of  Privilege  from  Arrest. 

Besides  the  exemption  from  arrest  of  freeholders  under  the 
act  of  1724-5,  there  is  a  privilege  from  this  process  extended  to 
other  persons,  which  will  constitute  the  immediate  subject  of 
this  section.  And  as  this  immunity,  whether  it  be  perpetual, 
temporary,  or  local,  generally  amounts,  during  its  continu- 
ance, to  a  total  privilege  from  suit,  (1  Dunl.  Fr.  92.)  the  con- 
sideration of  privilege  from  summons  will  also  with  propriety 
enter  into  the  subject  of  the  present  section. 

By  the  law  of  nations,  the  ambassador  of  a  foreign  state  is 
privileged  from  arrest  for  any  cause  whatever,  and  the  same 
privilege  is  extended  to  his  domestics  or  servants.  (Com.  Dig. 
Ambassador  B.)  These  privileges  are  recognized,  regulated 
and  enforced  by  the  act  of  congress  of  April  30,  1790,  sect. 
25  and  26.  (Laws,  U.  S.  vol.  2.  p.  97.) 

A  defendant  claiming  the  benefit  of  the  act  of  congress  as 

domestic  servant  to  a  public  minister,  must  be  really  and  bond 

fde  his  servant  at  the  time  of  arrest.  (1  Dnnl.  Pr.  95-96.) 

A  secretary  of  legation  is  entitled  to  all  the  immunities  of  a 

minister.  (C.  C. U.S.  1 805.  MS.  Whar.  Dig. p.  288. 1  Dall.  117.) 

Consuls  are  not  considered  as  public  ministers,  nor  conse- 
quently privileged  from  arrest,  (2  Dall.  297,  299.  n.  1.  Bae. 
Mr.  144.)  if  they  were,  it  would  be  attended  with  much  incon- 
venience; for  such  persons  are  generally  engaged  in  trade, 
and  are  frequently  subjects  of  the  countries  in  which  their 
office  is  exercised.  (I  Dunl.  Pr.  96.) 

By  the  6th  seek  of  the  first  article  of  the  constitution  of  the 

*  As  to  the  appearance  of  the  parties  in  court  see  Steph.  on  Plead.  32. 
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United  States,  the  senators  and  representatives  in  congress 
"shall  in  all  cases,  except  treason,  felony  and  breach  of  the 
peace,  be  privileged  from  arrest  during  their  attendance  at  the 
session  of  their  respective  houses,  and  in  going  to  or  returning 
from  the  same."  There  is  no  statute  fixing  the  time  during 
which  a  member  of  congress  is  to  be  privileged  before  or  after 
the  session  of  congress;  and  it  has  been  held  that  this  privilege 
is  to  be  taken  strictly,  and  is  to  be  allowed  only  while  the 
party  is  attending  congress,  or  is  actually  on  his  journey,  go- 
ing or  returning  from  the  seat  of  government.  (2  Johns.  Cas. 
222.  1  Bunl.  Pr.  96.) 

in  regard  to  the  privilege  of  members  of  the  senate  and 
house  of  representatives  of  this  State,  it  has  been  decided  that 
they  are  privileged  from  arrest,  summons,  citation,  or  other 
civil  process,  during  their  attendance  on  the  public  business 
confided  to  them;  and  it  seems  their  suits  cannot  be  forced  to 
trial  during  the  session  of  the  legislature.  (4  Ball.  107.)  So, 
a  member  of  a  state  convention  is  privileged  from  a  summons 
or  arrest,  during  the  sitting  of  the  convention,  and  for  a  rea- 
sonable period  before  and  after  the  session.  (I  Ball.  296.) 

The  members  of  a  corporation  aggregate  cannot  be  arrest- 
ed, or  sued  individually,  for  any  matter  relating  to  their  cor- 
porate concerns.  (Tidd.  Pr.  200.) 

In  an  action  against  husband  and  wife,  the  husband  alone 
is  liable  to  be  arrested;  and  shall  not  be  discharged  until  he 
have  put  in  bail  for  himself  and  his  wife.  (6  Mod.  17.  87.  Sir. 
1272.  1  Lev.  216.  see  further  3  Bl.  Com.  414.  1  S.  $•  R.  486. 
7  Taunt.  55.  1  Bunl.  Pr.  99.)  Women,  by  the  first  section  of 
the  act  of  February  8th,  1819,  (7  Reed's  Laws  of  P.  150.)  are 
not  liable  to  be  arrested  or  imprisoned  for  any  debt  contract- 
ed after  the  passing  of  that  act;  but  it  leaves  them  still  liable 
to  arrest  in  actions  founded  upon  tort,  or  claims  arising  other- 
wise than  ex  contractu,  when  sole,  or  living  as  feme  sole 
traders. 

The  parties  to  a  suit,  their  attorneys,  counsel  and  witnesses, 
are,  for  the  sake  of  public  justice,  privileged  from  arrest,  in 
coming  to,  attending  upon,  and  returning  from  the  court;  or 
as  it  is  usually  termed,  eundo,  morando,  et  redenndo.  (Con?. 
Dig.  Privilege,  A.  4  Ball.  487.  1  Bunl.  Pr.  100.)  In  the  Su- 
preme Court,  a  party  attending  court  as  a  suitor,  is  pri\  ileged 
from  the  service  of  a  summons,  as  well  as  from  a  capias.  (1 
Binn.  77.  Feates,  222.)  But  in  the  Circuit  Court  of  the  U.  S. 
it  has  been  held  that  the  privilege  of  a  suitor  or  witness  ex- 
tends only  to  exemption  from  arrest,  though  the  service  of 
process,  whether  a  capias  or  summons,  in  the  actual,  or  con- 
structive presence  of  the  court,  (as  on  the  steps  of  tiic  court- 
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house)  would  be  a  contempt.  (1  Peters9  Rep.  41.)  A  suitor  law- 
fully in  custody  on  the  surrender  of  his  special  bail  in  another 
action,  and  who,  of  course,  could  not  attend  his  cause  even  if 
the  trial  were  going  on,  is  not  privileged  from  either  process 
in  a  third  action.  (3  Feates,  387.)  If  a  party,  coming  to  attend 
the  trial  of  his  cause,  be  arrested,  he  may  move  the  court, 
out  of  which  the  process  issued,  to  discharge  him  on  common 
bail.  But  on  application  to  the  court  for  the  discharge  of  the 
defendant,  notice  must  be  given,  to  the  opposite  party;  other- 
wise only  a  rule  to  show  cause  why  he  should  not  be  dis- 
charged, with  stay  of  proceedings  in  the  mean  time  will  be 
granted.  (I  Bunl.  Pr.  102.  1  Caines'  Rep.  11 6.)  Or,  the  court 
or  judge  at  nisi  prius  will  grant  a  habeas  corpus  to  discharge 
him,  and  will  likewise  put  off  the  trial.  (1  Campb.  229.) 
Where  the  Common  Pleas  had  decided  that  one  of  its  suitors 
was  not  entitled  to  privilege  from  arrest,  the  Supreme  Court 
refused  to  interfere  on  a  habeas  corpus.  (4  Serg.  <$•  R.  149.) 

A  witness  attending  without  subpoena  is  equally  privileged: 
(8  T.  R.  536.  1.  H.  Rlac.  636.)  so,  in  general,  all  persons 
who  have  relation  to  a  cause  which  calls  for  their  attendance 
in  court,  and  who  attend  in  the  course  of  that  cause,  though 
not  compelled  by  process  so  to  do,  are  privileged  from  arrest, 
provided  their  attendance  he  not  for  any  unfair  purpose.  (I 
Bunl.  Pr.  101.  1  Campb.  230.  n.  Barnes.  9.7.  1  H.Blac.  636.) 
Nor  have  the  courts  been  nice  in  scanning  this  privilege, 
(whether  relating  to  the  coming,  attendance,  or  returning  of 
any  one  concerned  in  the  trial,)  but  have  given  it  a  large  and 
liberal  construction.  (Stra.  986.  1094.  11  East.  439.  4  Ball. 
387.  2  Feates,  222.  Com.  Big.  Privilege  A.  1.  W.  Blac.  1113. 
5  Bac.  Mr.  617.  6  Taunt.  358.  4  Ball.  329.) 

Soldiers  in  the  service  of  the  United  States  are  privileged 
from  arrest  for  debts  under  twenty  dollars;  (as  to  this  privi- 
lege see  Laws  U.  S.  vol.  3.  p.  456.  4  L.  U.  S.  p.  163,  and  p. 
826.  and  how  far  bail  may  avail  themselves  of  the  privilege  of 
their  principal,  a  soldier;  see  4  Taunt.  557.)  and  U.  S.  seamen 
and  marines  arc  privileged  from  arrest  for  any  debt  or  con- 
tract without  limitation.  (3  Laws  U.  S.  p.  97.) 

The  sheriff  is  not  bound  to  take  notice  that  the  party  is 
protected  from  arrest;  but  if  he  chooses  to  notice  it,  or  neg- 
lects to  take  a  person  privileged  from  arrest,  and  can  show 
that  he  is  so  privileged,  it  is  a  good  defence  in  an  action 
against  him  for  an  escape.  (11  Johns.  433.  sed  vide  4  Taunt. 
631.)  A  defendant  will  not  be  discharged  out  of  custody,  on 
common  bail,  on  the  ground  of  infancy,  or  that  he  was  insane 
at  the  time  of  the  arrest,  or  afterwards  became  so.  (1  Bos.  <$° 
P.  480.  4  T.  R.  121.  2  Bos.  #  P.  362.  2  T.  R.  390.) 
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SECTION  5. 


When  the  Defendant  may  be  held  to  Bail. 


In  many  cases  the  defendant,  upon  being  arrested,  may  be 
detained  in  custody  until  lie  has  given  bail  or  security  for  his 
appearance;  in  others,  he  ought  to  be  discharged  on  his  own 
written  engagement  to  appear.  (See  ante,  p.  57.)  It  is  a  general 
rule"  in  the  practice  of  the  English  courts,  that  whenever  the 
defendant  may  be  arrested  he  may  be  held  to  bail:  (Tidd. 
245.)  but  this  rule  does  not  apply  in  our  practice:  and  it  is  a 
general  principle,  that  whenever  a  capias  lies,  the  defendant 
may  be  arrested,  but  whether  he  shall  be  held  to  bail  or  not, 
depends  on  other  considerations.  (1  Dunl.  Pr.  94.  n.) 

The  actions  wherein  bail  is  of  course,  or  wherein  discretiona- 
ry, have  been  in  this  State  generally  regulated  by  the  English 
books  of  practice.* 

The  general  rule  adopted  in  England,  in  the  construction 
of  the  statutes  regulating  bail,  is,  that  when  the  cause  of  action 
arises  from  a  debt  or  money  demand;  or  where  it  sounds  in 
damages,  but  the  damages  may  be  ascertained  with  certainty; 
the  defendant  may  be  held  to  bail,  as  of  course.  But  where 
the  cause  of  action  sounds  merely  in  damages,  and  those  dama- 
ges are  unliquidated,  or  cannot  possibly  be  reduced  to  any  de- 
gree of  certainty  without  the  intervention  of  a  jury;  the  de- 
fendant shall  not  be  held  to  bail,  unless  a  judge's  order  be  first 
obtained  for  that  purpose.  (1  Arch.  Fr.  48.)  It  must  here  be 
observed  that  this  practice  as  to  a  judge's  order  does  not  pre- 
vail in  this  State,  in  cases  where  bail  is  not  of  course,  but  the 
right  to  bail  is  discussed  after  the  arrest,  upon  a  citation,  or 
rule  to  show  cause  of  action,  and  why  the  defendant  should 
not  be  discharged  on  common  bail.  (3  Binn.  280.) 

In  assumpsit,  where  the  action  sounds  in  debt,  as  where  it 
is  brought  for  goods  sold,  money  lent,  or  on  a  bill  of  exchange 
or  promissory  note  or  the  like,  the  defendant  may  be  held  to 
bail  as  of  course:  but  where  it  sounds  merely  in  damages,  and 


A  rale  of  this  nature  exists  in  the  Common  Pleas,  New  Rules,  7. 
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those  damages  are  unliquidated,  as  for  breach  of  an  agree- 
ment to  receive  or  deliver  goods,  or  the  like,  bail  cannot  be 
required,  unless  on  a  judge's  order.  (1  Arch.  Pr.  49.  5  Taunt. 
201.  and  see  further,  I  Hi  Bl.  301.  4  Burr.  1996.  5  Taunt. 
259.) 

In  actions  of  debt  the  defendant  may  be  held  to  bail  as  of 
course;  and  if  the  debt  be  secured  by  bond,  the  defendant 
should  be  held  to  bail  merely  for  the  principal  and  interest 
due  on  it,  and  not  for  the  penalty.  (1  Arch.  Fr.  49.)  But  in 
all  cases  where  the  penalty  is  in  the  nature  of  liquidated  dam- 
ages, as  where  a  bond  is  conditioned  for  the  performance  of  a 
promise  to  marry,  (JJoug.  Rep.  449.)  or  the  like,  the  defend- 
ant may  be  held  to  bail  for  the  penalty;  the  penalty  being  in 
such  a  case  the  debt  in  law.  (1  Arch.  Fr.  50.) 

The  defendant  can  not  be  held  to  bail  in  an  action  upon  a 
penal  statute,  (Gilb.  C.  F.  37.)  for  it  is  a  maxim  that  every 
man  shall  be  presumed  innocent  of  an  offence  till  he  be  found 
guilty;  nor  on  a  recognizance  of  bail,  because  on  taking  the 
bail,  they  are  admitted  to  be  sufficient;  (1  Tidd.  Fr.  33.)  but 
in  an  action  of  debt  on  a  recognizance  to  prosecute  a  writ  of 
error,  bail  must  be  put  in.  (2  Yeates,  280.)  The  defendant 
can  not  be  held  to  bail  in  debt  on  a  bail  or  replevin  bond,  (2 
Saund.  61.  6.  6.  T.R.  336.  Salk.99.pl.  8.)  whether  the  action  be 
brought  in  the  name  of  the  sheriff  or  his  assignee.  Though 
after  judgment  has  been  obtained  against  the  bail  in  such  ac- 
tion, the  defendant  may  be  held  to  bail  in  an  action  on  the 
judgment.  (2  Saund.  61.  &.)  In  debt  on  a  judgment,  special 
bail  cannot  in  general  be  required,  if  the  defendant  have  been 
held  to  bail  in  the  original  action.  (2  Wm.  Bl.  768.  Sf  see  2 
T.  R.  756.)  But  if  the  defendant  were  not  held  to  bail  in  the 
original  action,  he  may  in  general  be  held  to  bail  in  an  action 
on  the  judgment,  (I  New  Rep.  133.)  even  though  a  writ  of 
error  be  pending  on  it;  (2  Wm.  Bl.  768.)  provided  the  origi- 
nal cause  of  action  were  such  that  the  defendant  might  have 
been  held  to  bail  on  it.  (I  Arch.  Pr.  50.) 

In  an  action  brought  in  the  courts  of  this  State  against  the 
subject  of  a  foreign  country,  on  a  contract  or  cause  of  action 
arising  in  that  country,  the  plaintiff  is  entitled  to  bail,  although 
by  the  laws  of  such  country  the  defendant  is  not  liable  to  im- 
prisonment for  debt,  except  in  certain  cases,  (6  Binn.  360.)  for 
though  the  lex  loci  contractus  applies  to  the  interpretation  of 
contracts,  it  does  not  govern  as  to  the  mode  of  enforcing  them. 
(6  Binn.  353.)  But  in  an  action  between  foreigners,  the  laws 
of  whose  country  suspend  the  action  to  a  period  not  yet  ar- 
rived, special  bail  cannot  be  required.  (4  Dall.  419.  Whar. 
Dig.  p.  66.) 
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The  defendant  may  also  be  held  to  bail  in  an  action  of 
trover  or  detinue,  (1  Tidd.  Pr.  173.)  for  although  these  are  in 
form  actions  of  tort,  yet  as  they  relate  to  property,  they  are 
not  merely  actions  for  the  recovery  of  uncertain  damages.  In 
detinue  of  charters,  the  defendant  was  discharged  on  common 
bail,  because  it  did  not  appear  that  he  had  tortiously  possessed 
himself  thereof.  (2  Vcates,  429.) 

In  slander,  the  court  will  hold  to  bail  if  the  plaintiff  swear 
positively  to  special  damage,  although  the  amount  of  damage 
is  not  specified.  (1  Browne,  297.)  But  the  court  will  uni- 
formly discharge  a  defendant  in  slander,  on  common  bail, 
unless  special  damage  be  proved,  or  the  words  charge  the 
plaintiff  with  a  crime  of  a  gross  nature,  (4  Yeates,  193.)  or 
the  defendant  is  about  to  leave  the  State. 

In  actions  of  trespass,  the  general  rule  is,  that  bail  is  not 
demandable,  hecause  there  is  no  standard  by  which  the  dam- 
ages can  be  measured.  But  there  are  exceptions  to  this  rule. 
One  is  where  the  defendant  is  about  to  depart  out  of  the  ju- 
risdiction of  the  court.  Another  is,  where  there  has  been  a 
violent  battery,  in  which  the  plaintiff  may  sometimes  swear  to 
damages  to  a  certain  amount,  and  it  may  be  evident  from  a 
view  of  the  wounds,  that  considerable  damage  must  have  been 
sustained.  There  are  other  cases  where  it  is  presumable  that 
large  damages  will  be  given,  because  the  subject  may  have 
been  discussed  in  an  action  against  others  for  a  similar  tres- 
pass. (6  Binn.  304.) 

It  is  the  general  practice  in  the  courts  of  this  State,  that  in 
all  actions  sounding  in  damages,  (that  is,  brought,  not  for  the 
specific  recovery  of  lands,  goods,  or  sums  of  money,  but  for 
damages  only,  as  in  covenant,  trespass,  &c.)  an  affidavit  of 
the  cause  of  action  must  be  filed  on  the  issuing  of  the  capias; 
and  after  the  arrest,  the  right  to  hold  to  bail  is  discussed  be- 
fore a  judge,  (if  before  the  return  of  the  writ,)  (2  Ball.  110.) 
or  the  court,  upon  a  citation  or  rule  to  show  cause  of  action. 
(6  Binn.  304.  Vide  post,  Ch.  VI.)  And  in  the  District  Court 
it  is  ordered,  «  that  no  bail  shall  be  required  in  actions  of 
trespass  xi  et  armis,  in  actions  for  libels,  or  actions  for  sland- 
erous words,  conspiracy,  or  false  imprisonment,  without  a  pre- 
vious affidavit  of  the  cause  of  action  be  made  and  filed  upon 
the  issuing  of  the  writ."  (R.  24.  Phitad.) 

Persons  sued  in  auter  droit,  as  heirs,  executors,  and  ad- 
ministrators, when  sued  for  the  debt  of  their  ancestor,  testa- 
tor, or  intestate  cannot  be  held  to  bail;  for  the  demand  is  not 
on  their  persons,  but  on  the  assets  of  the  deceased;  and  it 
would  be  unreasonable  to  subject  their  persons  to  an  execu- 
tion for  the  debt  of  another.  (Gilh.  C.  P.  37.) 
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The  defendant  shall  not  be  held  twice  to  bail  for  the  same 
cause  of  action,  unless  under  very  special  circumstances.  (4 
Feutes,  206.  vide  infra.)  Therefore  a  defendant  who  was 
under  bail  in  the  State  of  Delaware,  for  the  same  cause  of  ac- 
tion, was  discharged  from  bail  in  a  suit  in  Pennsylvania. 
(Ibid,  see  2  Ball.  330.)  Where  a  former  suit  had  been  brought 
against  the  defendant  for  the  same  cause  of  action,  in  which 
no  bail  was  required,  special  bail  was  exacted.  (3  Feates,  56.) 

By  the  18th  section  of  the  act  of  1814,  (6  Laws  of  Penns. 
201)  '•  every  person  who  shall  be  confined  in  gaol,  in  exe<  ution 
or  otherwise  for  any  debt,  sum  of  money,  fine,  or  forfeiture, 
none  of  which  exceed  the  mi  in  of  fifteen  dollars  exclusive  of 
costs,  and  shall  have  remained  so  confined  for  thirty  days, 
shali  be  discharged  from  such  confinement  and  not  liable  to 
be  again  imprisoned  for  the  same,  and  the  sheriff  or  jailor 
shall  discharge  such  person  from  confinement,  if  confined  for 
such  debt,  sum  of  money,  fine  or  forfeiture,  and  for  no  other 
cause." 

By  the  19th  section  of  the  same  act,  it  is  made  "  the  duty 
of  the  several  Courts  of  Common  Pleas  to  fix  and  order  a 
daily  allowance,  not  exceeding  twenty  cents  for  all  such  poor 
and  insolvent  debtors  as  shall  or  may  be  confined  in  the  pri- 
son of  their  respective  counties,  and  have  not  property  suffi- 
cient to  support  themselves,  and  it  shall  be  the  duty  of  the 
plaintiff,  at  whose  suit  any  such  debtor  may  be  imprisoned, 
his  agent  or  attorney,  upon  notice  given  by  the  keeper  of  the 
prison,  to  pay  the  said  daily  allowance  at  the  prison  on  exery 
Monday  morning,  while  the  debtor  continue  in  prison,  on  fail- 
ure whereof  for  the  space  of  three  days,  the  debtor  may  ap- 
ply to  the  Court  of  Common  Pleas  if  it  be  in  session,  or  if  not, 
then  to  a  judge  of  the  same,  who  upon  enquiry,  and  finding 
the  said  debtor  to  be  destitute  of  property,  for  his  support  in 
prison,  and  failure  of  payment  to  have  been  made  as  aforesaid, 
shall  forthwith  discharge  the  said  debtor  from  imprisonment, 
and  such  debtor  shall  not  be  again  imprisoned  for  the  same 
debt  or  debts." 

It  has  been  seen  that  a  defendant  shall  not  be  twice  held  to 
bail,  unless  under  special  circumstances:  as,  where  the  plain- 
tiff is  nonprossed  for  want  of  declaring,  or  regularly  discon- 
tinues his  suit  on  payment  of  costs,  he  may  hold  the  defendant 
to  bail  de  novo.  (2  T.  R.  756.)  So,  if  the  plaintiff  he  nonsuit- 
ed in  an  action  of  debt  on  bond,  for  not  sufficiently  proving 
the  execution  of  it,  on  non  est  factum,  the  defendant  may  be 
held  to  bail  a^ain,  in  an  action  upon  the  same  bond.  (14  Johns. 
347.)  And  if  the  defendant  were  discharged  from  the  first 
arrest  for  some  act  for  which  the  plaintiff  is  not  answerable, 
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as,  an  irregularity  on  the  part  of  the  officer,  he  may  be  held 
to  bail  in  a  second  suit.  (6  T.  R.  218.) 

This  rule  is  also  affected  in  Pennsylvania  by  arrests  without 
the  jurisdiction  of  the  Slate,  as  was  before  shewn;  (ante  p.  44) 
so  if  the  defendant  had  been  discharged  from  imprisonment  by 
the  insolvent  laws  of  his  own  State,  of  which  the  plaintiff  also 
was  a  citizen  :  for  it  would  be  highly  mischievous  as  well  as 
incongruous,  that,  when  a  debtor  has  been  so  discharged,  a 
fellow-citizen  should  follow  him  to  other  parts  of  the  union, 
and  there  arrest  him  again  by  new  process.  (2  rentes,  482.) 
When  persons,  discharged  by  insolvent  laws  in  other  States 
of  the  union,  are  arrested  in  Pennsylvania,  by  virtue  of  pro- 
cess issued  out  of  its  courts,  the  rule  seems  to  be  to  discharge 
them  on  common  bail,  unless  the  States  in  which  they  resided 
and  were  discharged,  refuse  to  extend  the  same  courtesy  to 
the  citizens  of  Pennsylvania,  which  will  be  presumed,  until 
some  reason  be  shown  to  the  contrary.  (3  Binn.  $201.  1  Doll. 
229.  see  further  on  this  subject,  2  Teates,  533.  5  Binn.  556.  in 
note,  lug.  on  Insol.  133 — 145.  TVhar.  Big.  Bail.  C.  p.  66.) 

When  a  person,  discharged  by  the  insolvent  law  of  this 
State,  is  arrested  on  any  cause  of  action  from  which  he  may 
have  been  discharged,  he  may  be  released  from  custody,  un- 
der the  12th  section  of  the  act  of  1814,  on  giving  a  warrant 
of  attorney  to  appear  to  the  action  on  which  he  is  arrested, 
and  to  plead  thereto.  For  an  exposition  of  the  meaning  of 
this  section  as  regards  the  causes  of  action  comprehended  by 
its  terms,  and  the  persons  discharged  by  insolvent  bankrupt 
laws  other  than  those  of  Pennsylvania,  we  refer  the  student 
to  pp.  126 — 145  of  Mr.  Ingraham's  Treatise  on  Insolvency. 


section  6. 

Of  the  Nature  of  the  Writs  of  Summons  and  Capias. 

In  England,*  the  capias  being  but  judicial  process,  is  of 
course  rpgularly  issued  only  after  an  original  writ  of  sum- 
mons (see  Steph.  on  Plead.  25.)  obtained  from  Chancery,  has 


*  The  court  of  Common  Pleas  in  England,  having  been  in  the  origin 
constituted  the  sole  tribunal  for  the  determination  of  civil  causes,  it  is  to 
their  practice  that  we  here  refer,  and  to  which  we  are  particularly  bound 
to  attend-  This  court  had  two  kinds  of  original  process,  which  issued 
for  them  out  of  Chancery,  by  a  very  close  imitation  of  the  ancient  Roman 
Law^the  chancellor  representing  thejpvstor,  who  gave  out  the  form  of 
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been  first  sued  out  and  returned;  but  to  save  time  and  ex- 
pense, it  has  become  the  general  practice  in  all  cases  where 
it  lies,  to  resort  to  it  in  the  first  instance,  and  to  suspend  the 
issuing  of  the  original  writ,  or  even  to  neglect  it  altogether, 
unless  its  omission  should  afterwards  be  objected  by  the  de- 
fendant. (Ibid.  25.  27.) 

In  Pennsylvania  our  courts  from  the  beginning  appear  to 
have  followed  this  then  existing  practice  of  the  Common  Pleas 
in  England,  and  the  first  process  issued  was  a  capias.  There 
appears  to  have  been  nothing,  however,  to  prevent  plaintiffs 
from  issuing  in  actions  of  debt  and  the  like,  an  original  writ 
of  summons  or  praecipe  quod  reddat,  but  that  if  the  defendant 
bad  chosen  not  to  obey  the  precept,  nothing  could  have  been 
done  but  to  issue  a  capias  against  him,  and  the  plaintiff  would 
have  lost  time  to  no  purpose;*  and  indeed,  on  notice  given  to 
the  defendant  by  the  sheriff  on  an  original,  he  might  have  ab- 
sconded from  the  reach  of  every  process,  and  left  the  com- 
plainant without  a  remedy.  (Dawes  on  Arrests,  9.) 

The  capias  it  is  probable  was  at  that  time  used,  in  this 
State,  indiscriminately  against  all  persons  and  in  all  cases; 
but  this  being  found  inconvenient,  occasioned  the  act  of  1724- 
5.  It  would  seem  on  considering  the  scope  of  this  statute, 
that  the  legislature  contemplated  the  writ  of  summons  as  the 
genuine  original  process  of  the  common  law;  and  as  its  form 
had  grown  antiquated,  and  it  had  in  fact  become  ineffectual, 
for  want  of  a  proper  method  to  enforce  it,  the  legislature  pro- 
vided a  new  form,  and  a  more  effectual  mode  of  enforcement, 
by  means  of  a  judgment  by  default,  in  case  of  non-appear- 


aetion,  and  the  court  acting  the  part  of  the  Indices,  who  determined  the 
cause. 

There  were  two  sorts  of  original  process  in  the  Common  Pleas,  the 
one  which  was  used  for  actions  arising  ex  delicto,  as  trespass,  &c.  deno- 
minated a  writ  of  pone,  or  si  le  fecerit  securum;  and  the  other  in  causes 
purely  civil;  as  debt,  covenant,  and  the  like,  which  received  the  name  of 
a  precipe  quod  reddat.  In  the  first,  the  defendant  was  made  to  give  secu- 
rity to  appear  and  answer  in  court,  in  the  other  he  was  simply  summoned; 
but  in  neither  case  was  his  body  arrested.  In  the  first  case,  therefore,  the 
defendant  was  merely  required  by  the  sheriff  to  give  pledges  of  his  ap- 
pearance, and  in  the  second  he  was  summoned  to  appear  at  court;  if  he 
failed  in  either  case,  a  capias  issued  to  bring  him  in  by  force,  as  he  was 
then  in  contempt.  (MS.  Opinion,  cited  infra.)  The  capias  thus  issued, 
M'as  called  process,  and  sometimes  original  process,  proceeding  from  and 
being  founded  upon  the  original  writ;  and  sometimes  a  judicial  writ,  be- 
ing issued  from  the  court  into  which  the  original  was  returnable.  See 
Dawes  on  Arrests,  London,  1787.  §  2.  p.  5. 

*  Mr.  Du  Ponceau's  Opinion.  Law  Acad.  Philad.  Oct.  21,  1824.  MS. 
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ance,  which  could  not  be  obtained  under  the  ancient  writ. 
{MS.  Opinion  ut  infra.)  This  view  of  the  subject  would 
seem  to  leave  no  doubt  as  to  the  nature  of  tiie  writ  of  sum- 
mons, and  its  character  as  an  original,  has  therefore  been 
established  in  this  State;  this  was  in  the  year  1789,  when  not 
only  the  summons  but  the  capias  were  assimilated  to  the  Eng- 
lish original  writs,  the  ancient  originals  having  fallen  entirely 
into  disuse.  (1  Ball.  411.) 

By  that  decision,  the  following  doctrine  was  laid  down: 
That  the  writs  of  summons  and  capias  in  Pennsylvania  differ 
from  the  ordinary  process  used  in  the  King's  Bench  and 
Common  Pleas  in  England,  in  the  commencement  of  an  ac- 
tion, denominated  writs  of  latitat  (which  is  a  capias  issued 
into  any  county  other  than  that  of  Middlesex,)  in  the  former 
court,  and  of  quart  clausumf regit  in  the  latter;  that  by  our 
act  of  assembly  and  the  practice  of  the  State,  the  summons 
and  capias  are  always  framed  to  specify  the  cause  and  nature 
of  the  action  to  be  declared  on,  which  in  this  respect  renders 
them  similar  to  the  originals  issuing  out  of  the  English  Court 
of  Chancery;  (I  Ball.  411.)  so  that,  a  plea  of  the  statute  of 
limitations  to  one  of  those  writs  would  be  avoided,  by  evidence 
that  it  issued  within  six  years,  and  was  returned  nihil  habet 
or  non  est  inventus,  by  the  sheriff,  without  showing  that  it 
was  continued  from  term  to  term,  until  the  time  of  declaring. 
(Ibid,  et  vide  8  Serg.  $  R.  380.) 

By  the  English  practice,  on  suing  out  process  to  avoid  the 
statute  of  limitations,  the  writ  of  capias  should  be  actually  re- 
turned non  est  inventus  by  the  sheriff,  and  entered  upon  the  roll, 
and  continued,*  by  vicecomes  non  misit  breve,  from  term  to  term, 
down  to  the  time  of  suing  out  of  the  process  with  which  the  de- 
fendant is  served,  and  the  declaration  is  to  be  filed  as  of  the 
term  when  the  effectual  process  is  returned.  (1  Bunl.  Pr.  124.) 
This  results  from  that  writ's  not  being  an  original,  and  not 
supposed  to  express  the  true  cause  of  action,  which  is  only 
contained  in  the  ac  etiam  clause;  a  clause  originally  added  to 
the  writ  which  is  in  trespass,  by  the  King's  Bench,  in  order 
to  obtain  jurisdiction.  But  when  an  original  writ  in  England 
is  replied  to  a  plea  of  the  statute  of  limitations,  it  is  sufficient 
to  show  when  the  writ  issued,  without  anij  continuances;  but 


*  When  a  writ  is  said  to  be  continued,  it  means  that  it  must  appear  on 
the  record  that  the  court  has  from  time  to  time  kept  the  original  suit 
alive;  and  that  the  plaintiff'  is  proceeding  to  bring  the  defendant  into  court 
on  the  suit  originally  commenced.  Rut  it  must  appear  on  the  record  that 
it  was  a  continuance  of  the  first  or  original  writ.    (3  T.  R-  664.) 
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when  the  writ  is  a  latitat  from  the  King's  Bench,  or  clau- 
sum /regit  in  the  Common  Pleas,  the  continuances  must  be 
set  forth  to  he  entered  to  the  time  of  filing  the  bill  or  declara- 
tion, in  order  to  show  that  it  was  for  the  same  cause  of  action. 
(1  Ball.  411.)f  With  us,  continuances  are  so  purely  matter 
of  form,  that  they  are  never  entered  at  all,  and  it  is  a  com- 
mon practice  to  continue  process  by  an  alias  or  a  pluries, 
with  the  intervention  of  even  more  than  one  term.  (Per  Gib- 
son J.  8  Serg.  Sf  E.  380.) 


•\  The  first  point  in  this  case,  was,  whether  when  the  statute  of  limita- 
tions is  pleaded  to  an  action  of  assumpsit,  the  replication  of  a  summons  is- 
sued within  the  six  years,  must  show  the  writ  to  have  been  continued  to 
the  time  of  filing  the  declaration.  In  order  to  solve  the  question  of 
resemblance,  the  President  of  the  court,  (Shippen)  said  it  would  be  neces- 
sary to  consider  the  reason  of  the  difference  existing  between  the  original 
writs,  and  those  of  latitat  and  clausum  f regit.  To  a  perusal,  therefore,  of 
that  opinion,  we  beg  leave  to  refer  the  student. 


CHAPTER  rv. 


iBf  fflVOWSU  Uti&tV  t$t  Utt  Of  1806. 


BY  an  act  of  assembly  of  March  21st,  1806,  (4  Sm.La.ws, 
326.)  entitled  «  an  act  to  regulate  arbitrations  and  proceed- 
ings in  courts  of  justice,"  a  new  practice  was  established  in 
relation  to  the  mode  of  bringing  and  conducting  suits,  and 
writs  of  process  devised,  altering  the  original  writs  of  sum- 
mons and  capias,  and  the  law  relating  to  them,  in  proceed- 
ings under  this  act. 

This  act,  «  from  its  peculiar  phraseology  and  the  novelty  of 
its  provisions,"  appears  to  have  been  designed  by  the  legis- 
lature to  promulgc  an  edict  for  the  conduct  of  civil  litiga- 
tion, which  might  throw  open  to  the  community  at  large, 
the  portals  of  justice,  and  lead  them  through  the  mpTi^s  of 
her  temple,  without  the  guidance  of  its  professional  atten- 
dants;— which  might  remove  the  «  technical  difficulties," 
that  before  beset  the  way,  and  could  be  "  sprung  upon  liieni 
at  every  step" — speed  them  through  a  labyrinth  of  foriis  to 
that  forum,  where  sit  the  expounders  of  the  law,  who  were  to 
listen  to  the  "mingled  assembly  of  citizens"  urging  their 
claims  and  supporting  their  defences,  and  were  to  administer 
justice  to  them  in  forms.,  commensurate  with  their  understand- 
ings. But  notwithstanding  the  facilities  which  the  a^t  pre- 
sented to  the  people  in  the  pursuit  of  their  rights,  an  a<c  nm 
plified  for  their  study  by  judicial  commentary  and  illustration, 
they  do  not  seem  to  have  availed  themselves  much  of  iis-use, 
or  to  have  profited  by  its  forms  without  the  agency  of  toe  pro- 
fession. (See  Brae.  L.  Mis.  461.)  "  One  thing  is  pretty  cer- 
tain," says  Mr.  Justice  Duncan,  "that  few  choose  tc  Confide 
in  their  own  abilities  to  commence  or  defend  a  suit;  and- ono 
other  thing  is  very  certain  that  it  is  a  fruitful  source  of  writs 
of  error  and  delay. "  (8  Serst.  &  R.  265.)  »/.. 

'        K     .    *  *  II  -  '     • 
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SECTION  1. 


Proceedings  on  suing;  out  the  Writ. 


It  will  be  necessary  in  this  section  to  notice  so  much  of 
the  act  and  explain  the  practice  resulting  from  it,  as  relates 
to  the  commencement  of  the  cause  and  the  nature  of  the  ini- 
tiatory process.  If  an  attorney  be  engaged,  he  may  proceed 
under  its  provisions  in  the  usual  way,  or  as  his  client  would, 
if  unassisted  by  hknj  for  the  10th  section  of  the  act,  which 
provides  the  forms  of  process,  is  only  binding  on  theprothon- 
otary  when  they  are  demanded  by  the  party.  He  may  issue 
process  in  any  other  form  the  attorney  may  think  proper  to 
direct.  (2  Browne,  Jippx.  18.) 

The  10th  section  has  introduced  forms  of  original  process 
solely  for  the  use  of  the  party,  in  actions  of  debt;  and  by  far 
the  greatest  number  of  suits  are  of  this  description,  brought 
for  the  recovery  of  money  due  on  contracts.  {Ibid.')  This 
section,  therefore,  directs  the  prothonotary,  on  the  application 
in  writing  of  the  party  or  his  agent,  to  issue  a  precept  in  the 
forms  there  prescribed,  which  arc  framed  to  specify  the  real 
cause  of  action  at  length.  The  process  to  be  issued  on  such 
application,  is,  for  any  debt  due  by  bond,  note,  book  account, 
rent,  damages,  or  assumption,  if  from  the  amount  it  is  not 
cognizable  before  a  justice  of  the  peace. 

The  class  of  cases  enumerated  in  the  act,  cannot  extend 
beyond  the  enumeration;  thus  covenant,  is  not  embraced  in 
it,  nor  was  it  in  the  view  of  the  legislature;  (6  Scrg.  $■  R.  25.) 
and  it  seems  that  honds»jvvithiu  the  meaning  of  (he  net,  must 
be  thos^  conditioned  for  the  payment  of  money.  (3  Scrg.  Sf  11. 
250.)  It  has  been  thought  that  this  act  docs  not  extend  to  any 
claim  where  executors  or  administrators  are  plaintiffs  or  de- 
fendants; and  that  both  the  words  and  the  forms  were  restrict- 
ed to  suits  between  parties  in  their  own  right;  (2  Browne,  Jlp. 
19.)  but  it  is  now  settled,  that  there  is  nothing,  in  reason, 
from  the  representative  character  of  an  executor  or  adminis- 
trator, to  distinguish  it  from  a  suit  by  or  against  a  person  in 
his  own  right,  and  that  the  provisions  of  the  law  do  compre- 
hend such  representative  character.  (6  Scrg.  <$•  R.  25.) 

The  forms  of  original  process  devised  by  this  section,  are 
writs  of  summons  against  freeholders,  and  of  capias  against 
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such  as  are  not  freeholders,  but  it  is  provided  «  that  it 
shall  be  lawful  for  the  complainant  to  demand  a  precept  in 
either  of  the  forms  above  prescribed  against  a  defendant,  who 
may  not  be  a  freeholder."  Whenever  then,  a  summons  is  is* 
sued  against  a  defendant  who  is  not  a  freeholder,  it  would 
seem  that  it  must  be  under  the  proviso  of  this  section;  for  it 
has  been  ruled,  that  a  summons  under  the  act  of  1724-5  can 
only  be  issued  against  freeholders,  and  by  a  liberal  construc- 
tion, against  executors  not  freeholders.  (&'ee  2  Binn.  436.) 

Although  nothing  is  prescribed  by  the  act  of  1806  as  to  the 
number  of  days  which  must  intervene  between  the  issuing 
and  return  of  the  summons,  to  entitle  the  plaintiff  to  judgment 
by  default  for  want  of  an  appearance,  the  same  time  directed 
by  the  act  of  1724-5,  namely  ten  days,  has  been  adopted  in 
practice.  But  in  the  absence  of  any  decision  on  the  subject  it 
is  questionable,  whether  so  much  time  be  necessary,  as  by 
other  provisions  of  the.  act,  judgment  by  default  for  want  of 
an  appearance,  cannot  be  had  under  it,  until  the  second  term. 
(Jride  infra,  p.  52.)        V; 

Notwithstanding  the  provisions  of  the  act  of  1806,  the 
plaintiff  may  pursue  the  old  forms  of  action,  as  case  on  a 
bill  of  exchange,  and  is  not  bound  to  bring  an  action  of  debt. 
(I  Serg.  &  R.  32.  6  Serg.  <%■  R.  20.)  The  appropriate  process 
at  common  law,  is  not  taken  away,  by  any  part  of  the  act,  if 
the  party  or  his  attorney  thinks  proper  to  use  it.  (1  Serg. 
f  R.  55.  6  Serg.  #  R.  289.) 


SECTION  2. 


Proceedings  after  Service,  of  the   Writ,  and  of  the  Judgment, 
on  Default  of  either  Party's  Appearance. 


Tbe  first  part  of  the  5th  section  of  this  law  enacts — that 
in  all  suits  brought  under  its  provisions,  «  it  shall  be  the  duty 
of  the  plaintiff  either  by  himself,  his  agent,  or  attorney,  to 
file  in  the  office  of  the  prothonotary,  a  statement  of  his  de- 
mand, on  or  before  the  third  day  of  the  term,  to  'which  the  pro- 
cess is  returnable,  particularly  specifying  the  <late  of  the  con- 
tract on  which  the  demand  is  Sounded,  and  the  whole  amount 
of  what  he  believes  is  justly  due,  and  it  shall  be  the  duty  of 
the  defendant,  at  least  twenty  days  before  the  next  succeed- 
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ing  term  to  which  the  process  issued  is  returnable,  to  file  in 
the  office  aforesaid,  either  by  himself,  his  agent  or  attorney, 
a  statement  of  his  account,  if  he  has  any  against  the  plain- 
tiff's demand,  and  particularly  specifying  what  he  believes  is 
justly  due  by  him  to  the  plaintiff;  and  it  shall  be  the  duty  of 
the  prothonotary  to  file  without  the  agency  of  an  attorney, 
such  statements;  and  it  shall  be  the  duty  of  the  parties  to  ap- 
pear in  their  proper  persons,  or  by  their  agents  or  attornies, 
on  the  third  day  of  the  next  succeeding  term  to  which  the  pro- 
cess issued  is  returnable,  when  the  term  is  for  one  week,  and 
on  tike  second  Monday  of  the  term,  when  the  same  is  to  conti- 
nue two  weeks,  before  the  court  which  shall  have  issued  the 
same;  but  if  the  plaintiff  shall  neglect  to  appear,  as  aforesaid, 
the  court  shall  order  a  nonsuit  to  be  entered;  and  if  the  plain- 
tiff shall  appear,  but  the  defendant  shall  neglect  to  appear  as 
aforesaid,  and  make  defence  against  the  demand  of  the  plain- 
tiff, it  shall  be  the  duty  of  the  court  to  give  judgment  by  de- 
fault against  the  defendant  for  the  sum  which  shall  appear  to 
be  due." 

When  a  suit  is  brought  under  this  act,  the  provisions  of  the 
foregoing  section  supersede  the  old  practice  of  judgment  by 
default  at  the  first  term,  under  the  first  section  of  the  act  of 
1724-5,  and  therefore  where  judgment  by  default  was  entered 
under  this  section,  before  the  time  allowed  by  the  act  for  the 
defendant's  appearance,  the  Supreme  Court  reversed  the  judg- 
ment. (4  Serg.  8f  R.  237".)  It  seems  that  this  section,  authoriz- 
ing the  court  to  give  judgment  by  default,  if  the  defendant 
neglect  to  appear  and  make  defence,  is,  in  case  of  bonds,  con- 
fined to  those  conditioned  for  the  payment  of  money,  and  not 
for  the  performance  of  a  collateral  act;  (3  Serg.  &  R.  250.) 
and  therefore,  a  judgment  which  had  been  entered  by  default 
under  this  act,  in  an  action  of  debt  on  a  bail  bond,  without  a 
rule  to  plead,  was  set  aside,  (Ibid.) 

When  either  party  is  in  default  for  non-appearance,  under 
this  section  of  the  act,  the  court  will  order  judgment  of  non- 
suit or  by  default,  as  the  case  may  require,  on  the  application 
of  the  other  party,  or  on  motion  of  counsel;  for  as  much  (in  the 
case  of  judgment  by  default)  as  may  appear  to  them  really 
due.  (3  Serg.  Sf  R.  253.  6  Serg.  $  R.  21.) 
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SECTION  3. 


Of  Amicable  Jcliciis. 

There  is  in  Pennsylvania  a  mode  of  instituting  an  action^ 
without  the  intervention  of  the  sheriff,  which  seems  peculiar 
to  its  practice,  by  amicable  agreement  signed  by  the  parties 
or  their  attorneys,  and  filed  in  the  prothonotary's  office,  to  be 
by  him  entered  on  record. 

By  the  8th  section  of  the  act  of  March,  1806,  (4  Sm.  Laws, 
328.)  *» it  shall  be  the  duty  of  theprothonotaries,  respectively, 
on  the  application  of  any  persons  willing  to  become  parties  in 
an  amicable  suit,  to  enter  the  same  without  the  agency  of  an 
attorney,  and  when  thereunto  required,  and  on  confession  in 
writing,  executed  in  presence  of  two  or  more  witnesses,  ex- 
pressing the  amount  due  to  the  plaintiff  (which  confession  shall 
be  filed  in  his  office)  he  shall  enter  judgment  against  the  de- 
fendant, for  the  amount  expressed  as  aforesaid,  with  stay  of 
execution  as  may  be  agreed  upon  by  the  parties,  and  the  pro- 
thonotary  shall  receive  fifty  (by  a  late  act  now  twenty-five) 
cents  for  every  such  entry,  to  be  paid  by  the  defendant  in  the 
suit,  and  when  any  suit  is  ended,  the  clerk  of  the  court  before 
which  it  was  pending,  shall  on  the  request  of  the  plaintiff  ex- 
pressed in  writing,  enter  satisfaction  thereon."  When  judg- 
ment is  confessed  in  this  manner,  care  should  always  be  taken 
to  express  the  cause  of  action  in  the  agreement.  (Sec  8  Serg* 
$  R.  567.) 

An  amicable  action  of  ejectment  is  good,  although  the 
twelfth  section  of  the  act  declares  that  all  writs  of  ejectment 
shall  be  in  the  form  prescribed  therein,  and  not  otherwise;  (6 
Binn.  353.)  because  this  is  to  be  understood  as  applicable  only 
to  cases  in  which  the  suit  is  commenced  by  writ,  and  by  no 
means  as  impairing  the  force  of  those  sections  by  which  ail 
persons  are  permitted  to  enter  suits  without  writs.  "(Ibid.  336.) 
By  such  entry  of  an  amicable  action,  the  defendant  waives  the 
necessity  of  issuing  a  writ,  and  of  course  every  thing  con- 
tained in  it.  (Ibid.  338.) 

Under  this  act  it  may  be  easily  perceived  that  an  attorney 
can  derive  no  authority  from  its  provisions  to  enter  an  amica- 
ble action,*  but,  «  independently  of  that  act,  an  amicable  action 
may  be  entered  by  attorney.  It  has  been  a  long  and  gcnecsil 
practice.'  (8  8erg.  $  R.  567.) 
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It  is  sometimes  the  practice  of  attorneys  to  enter  amicable 
actions  in  one  term,  as  of  the  preceding  term;  which  is  adopted 
in  order  to  gain  time;  as,  when  a  confession  of  judgment  ac- 
companies such  an  agreement,  the  judgment,  as  against  the  de- 
fendant, is  dated  from  the  time  to  which  the  action  is  entered. 
In  the  Supreme  Court,  in  which  the  first  and  last  days  of  a 
term  are  return  days,  it  is  ordered,  "  that  no  cause  be  entered 
by  agreement  on  the  docket,  of  a  preceding  term,  unless  the 
agreement  is  actually  signed  on  or  before  the  last  return  day  of 
the  term  to  which  the  same  is  intended  to  be  brought."  (R.  6.  8. 
C)Inthe  other  courts,  whose  rules  prescribe  but  one  return  day, 
which  is  the  first  day  of  each  term,  an  amicable  agreement  en- 
tered (after  the  return  day  is  elapsed,)  of  that  or  a  preceding 
term,  as  if  process  had  regularly  issued,  enables  the  plaintiff 
to  arbitrate  the  cause  immediately  after  filing  his  declaration; 
or,  bring  it  to  issue  for  trial,  sooner  by  nearly  a  term.  Because, 
if  on  the  second  day  of  a  term,  for  instance,  a  party  commence 
an  action,  without  an  amicable  agreement,  that  it  be  entered 
as  of  the  preceding  term,  he  must  wait  the  return  day  of  the 
writ,  which  is  oidy  returnable  to  the  first  day  of  the  next  term, 
almost  three  months  distant,  before  he  can  arbitrate,  or  take 
any  step  calculated  to  advance  the  suit  towards  trial.  (7  Laws 
of  Penns.  323.  Act  of  1820.  §  3.)  The  seventh  section  of  the 
act,  which  provides  for  a  stay  of  execution  upon  judgments 
obtained  in  suits  instituted  by  capias  or  summons,  puts  amica- 
ble actions  upon  a  similar  footing,  and  extends  the  like  stay  of 
execution  on  judgments  obtained  in  them,  unless  when  it  is 
differently  provided  by  the  parties  in  the  terms  of  their  agree- 
ment, counting  from  its  date. 

All  that  remains  to  be  said  on  the  subject  of  amicable  actions, 
is,  that  it  is  a  mode  to  which  frequent  recurrence  is  had  in  be* 
ginning  suits,  in  this  State,  because  it  not  only  comports  with 
the  milder  feelings  of  parties,  but  it  is  a  saving  of  the  expense 
of  an  original  writ,  and  the  sheriff's  fees  for  serving  it. 


CHAPTER  V. 


<M  tfje  &rmt,  anu  $au  to  tfjt  Sfjetfff. 


SECTION  1. 


0/"  ffte  .firm*. 


AN  arrest,  upon  process  directed  to  the  sheriff,  is  to  be 
made  by  hire,  or  one  of  his  deputies,  (as  ail  his  officers  are,) 
(1  Binn,  24.)  aixj  it  can  only  be  made  in  the  county,  to  the 
sheriff  of  which  it  is  directed.  (7  Tainit.  233.  Doug.  384.  1 
T.  R.  187.  2  New  Rep.  167.) 

No  civil  process  can  be  served  upon  Sunday,  it  being  pro- 
hibited by  the  "act  to  restrain  people  from  labour  on  the  first 
day  of  the  week."  §  I.  (1  Sm.  Laws;  25.)  and  the  person 
serving  or  executing  it,  shall  be  liable  for  damages,  at  the 
suit  of  the  party  grieved. 

If  a  person  be  detained  against  his  will  on  Sunday,  to  be 
served  with  process  on  Monday,  the  arrest  will  be  void.  (1 
Anstr.  Rep.  85.)  After  a  voluntary  escape  of  a  defendant  in 
custody,  he  cannot  be  re-taken,  on  a  Sunday,  but  after  a  neg- 
ligent escape  he  may;  for  this  is  not  an  original  taking,  but 
the  party  is  still  in  custody  on  the  old  commitment.  (7  Johns. 
155.  Ld.  Raij.  1028.  5  T.  R.  25.) 

No  man  can  be  arrested  in  his  own  house,  provided  the 
outer  door  be  shut;  but  if  tiie  outer  door  be  open,  the  officer 
having  gained  admittance,  may  break  open  an  inner  door,  to 
arrest  the  defendant:  (Cqwp.  1.  16  Johns.  287.)  and  if  a  man 
let  out  part  of  his  house,  reserving  for  himself,  and  occupying 
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an  inner  room,  an  officer  entering  through  the  outer  door  of 
the  house,  being  open,  may  break  open  the  inner  door  to  ar- 
rest him.  (Cowp.  1.)  Vet  he  cannot  break  open  the  inner 
doors  of  the  house  of  a  third  person,  on  suspicion  that  the 
defendant  is  there,  in  order  to  arrest  him.  (6  Taunt.  246.) 
But  bail  may  break  open  the  outer  door  of  their  principal,  in 
order  to  arrest,  as  may  a  sheriff,  to  take  a  prisoner  who  has 
escaped  from  arrest.    (7  Johns.  156.) 

In  making  the  arrest,  the  sheriff,  or  his  officer,  it  has  been 
said,  must  actually  seize  or  touch  the  defendant's  body:  (Salk. 
79.  pi.  2.)  but  this  does  not  seem  to  be  absolutely  necessary; 
for,  if  the  defendant  submit  himself  to  the  arrrst,  or  be  com- 
pletely in  the  power  of  the  officer,  it  is  sufficient;  as  if  an 
officer,  come  into  a  room,  and  tell  the  defendant,  that  he  ar- 
rests him,  and  lock  the  door,  that  is  held  to  be  an  arrest.  ( I 
Dwnl.  Pr.  153.  2  JVew  Rep.  211,  212.  Rep.  T.Har.  301.  6 
Mod.  178.  2  Hawk.  P.  C.  c.  19.  §  1.) 

When  the  defendant  is  arrested,  by  virtue  of  any  writ, 
process  or  warrant,  it  is  declared  unlawful  for  the  officer,  by 
the  act  of  1729 — 30.  §  14.  (1  Sm.  Laws,  186.)  to  take  or 
convey  him  to  any  tavern,  or  other  public  victualling  or 
drinking  house,  or  to  the  private  house  of  the  officer,  without 
the  prisoner's  voluntary  consent;  or  with  his  consent,  to  keep 
him  above  twenty  days  at  either  of  those  places;  or  to  demand 
or  receive  directly,  or  indirectly,  any  greater  sum  of  money 
than  is  allowed  by  law,  for  the  arrest,  or  waiting  till  the  pri- 
soner shall  have  given  in  an  appearance  or  bail,  as  the  case 
shall  require,  or  agreed  with  the  person,  at  whose  suit  or  pro- 
secution, he  shall  be  arrested,  or  until  he  shall  be  sent  to  the 
proper  gaol;  or  to  take  any  reward,  gratuity  or  money,  for 
keeping  the  prisoner  out  of  gaol;  or  to  receive  any  greater 
sum  of  money,  for  each  night's  lodging,  or  for  a  day's  diet, 
or  othrr  expenses,  than  what  shall  be  allowed  as  reasonable, 
in  such  cases,  by  some  order  to  be  made  by  the  justices  of 
the  respective  courts  of  Common  Pleas,  at  some  court  to  be 
held  for  such  place  where  the  arrest  may  be. 

Where  a  defendant,  arrested  upon  mesne  process,  is  res- 
cued as  he  is  going  to  prison,  the  sheriff  may  return  the  res- 
cue, and  it  is  a  good  defence  to  an  action  for  an  escape.  (Cro. 
Elia.  868.  Cro.  Jac.  419.  3  Lev.  46.  Str.  435.  Gilb.  C.  P.  23.) 
The  plaintiff  has  several  remedies  against  the  rescuers;  either 
by  an  action  on  the  case,  an  indictment,  or  by  attachment  on 
the  sheriff's  return  of  a  rescue,  which  not  being  traversable, 
is  of  itself  a  conviction.  (Com.  Dig.  Rescous.  D.\.6.  Cro.  Jac. 
419.  1  I)unl.  Pr.  154.)  But  an  attachment  will  not  be  grant- 
ed, without  the  sheriff's  return,  on  affidavits  of  the  fact:  (Sulk. 
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5S6.pl.  3.  6  Mod.  141.  Sir.  531.)  and  as  the  return  is  not 
traversable,  the  rescuers  are  not  to  be  examined  upon  inter- 
rogatories, as  iti  ordinary  cases.  (Burr.  Rep.  2129.  Sed  ride 
5  T.  R.  362.) 


SECTION    2. 


Of  Bail  to  the  Sheriff. 

The  defendant,  having  been  arrested,  must  either  go  to 
gaol,  or  give  security  to  the  sheriff  for  his  appearance  at  the 
return  of  the  writ.  This  is  called  hail  to  the  sheriff,  or  bail 
below,  in  order  to  distinguish  it  from  bail  to  the  action,  bail 
above,  or  special  bail,  which  is  afterwards  required  to  be  put 
in,  to  abide  the  event  of  the  suit.  Bail  to  the  sheriff  is  given 
by  executing  to  him  a  bond  with  one  or  more  sureties,  condi- 
tioned for  the  party's  appearance  at  the  return  of  the  writ, 
and  for  no  other  purpose.  (6  Bac.  Mr.  181.  1  T.  R.  422.) 
The  sheriff  must  take  reasonable  bail  if  it  be  tendered,  other- 
wise a  special  action  on  the  case  lies  against  him  by  the  de- 
fendant.* (1  Cromp.  Pr.  51.2  Saund.  59.  61.  c.  if.)  But.  in  or- 
der to  maintain  such  an  action,  it  must  appear  that  the  par- 
ties who  were  offered  as  bail,  had  sufficient  in  the  county 
where  the  arrest  was  made.  (15  East's  Rep.  320.)  It  does  not 
seem,  however,  necessary  that  the  bail  offered  should  be  a 
freeholder. 

If  the  sheriff  take  insufficient  sureties,  or  persons  who  do 
not  inhabit  within  the  county,  he  is  not  liable  to  an  action  for 
an  escape;  (2  Saund.  60.  c.  61.  f/.)  but  the  plaintiff  must 
proceed  by  attachment,  after  having  ruled  him  to  bring  in 
the  body  of  the  defendant.  (1    Dunl.  Pr.   157.)    The  bond 


*  At  common  law,  the  sheriff  was  not  obliged  to  bail  a  defendant  ar- 
rested upon  mesne  process,  unless  he  sued  out  a  writ  of  mainprize, 
though  he  might  have  taken  bail  of  his  own  accord;  (2  Saund.  60.  c.) 
this  defect  in  the  law  was  remedied  by  the  statute  23  Hen.  VI-  c.  9.  This 
statute  is  omitted  in  the  Report  of  the  Judges  to  the  Legislature  of  the 
State;  but  the  20th  section  of  the  statute  4  Anne,  c.  16.  which  directs  the 
sheriff  to  assign  such  bail-bond,  is  reported  to  be  in  force.  (See  Rob.  Dig. 
83.)  The  statute  of  Henry  was  once  deemed  a  private  law;  (Bull.  J\T.  P. 
224.)  but  it  is  now  determined  to  be  a  public  act,  of  which  the  courts 
will  judicially  take  notice.  (2  Saund.  155.  6.  15  East,  320.) 

I 
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must  be  taken  by  the  sheriff,  before  the  return  of  the  writ, 
otherwise  it  is  void,  (2  Saund.  60.  a.)  and  may  be  avoided  on 
the  plea  of  non  est  factum.  (4  J\I.  $  S.  338.  2  T.  R.  569.) 

The  defendant  having  given  a  bail-bond,  may  surrender 
himself  to  the  sheriff  before  the  return  of  the  writ,  and  the 
bond  may  be  cancelled,  after  which  the  plaintiff  can  neither 
proceed  against  the  sheriff,  nor  maintain  an  action  against  him 
for  not  assigning  it.  (2  Saund.  61.  c.)  It  is  optional  in  the 
sheriff  whether  he  will  accept  the  surrender  of  the  party,  in 
discharge  of  the  bail-bond;  (  1  East.  383.)  and  when  a  sur- 
render is  made,  the  defendant  must  give  notice  of  it  to  the 
plaintiff.  (1  B>  Sf  P.  325.)  After  the  return  of  the  writ,  bail 
above  can  only  surrender  the  principal,  and  a  surrender  by  the 
bail  below,  will  not  discharge  them:  (1  Bunl.  Pr.  161.)  there- 
fore, if  the  defendant  will  not  put  in  special  bail,  the  bail  be- 
low ought  to  do  it,  which  they  may  do  against  the  consent  of 
the  defendant,  and  then  the  special  bail  may  discharge  them- 
selves by  surrendering  the  principal.  (  Str.  876.) 

The  sheriff  or  his  officers  may  if  he  will,  discharge  the  de- 
fendant, without  taking  a  bail-bond  or  any  other  security  for 
his  appearance,  provided  he  has  him  at  the  return  of  the  writ. 
But,  if  he  have  him  not  then,  that  is,  if  he  have  him  not  in 
custody,  and  neither  puts  in  special  bail,  nor  renders  the  de- 
fendant in  due  time,  he  will  then  be  answerable  in  an  action 
for  an  escape;  (2  Saund.  61.  c.  1  Arch.  Pr.  77.)  and,  having 
been  guilty  of  a  breach  of  duty,  cannot  recover  over  against 
the  defendant,  (Peakc's  JV.  P.C.  144.  n.  8  East,  171.)  unless 
he  subsequently  promise  to  indemnity  the  sheriff,  (14  Johns. 
378.)  for  which  promise  the  previous  moral  obligation  to  in- 
demnify is  a  sufficient  consideration.  (1  Dunl.  Pr.  162.) 

If  the  sheriff  permit  the  defendant  to  go  at  large  without 
bail,  he  may  protect  him  elf  by  putting  in  and  perfecting  bail, 
as  of  the  term  in  which  the  writ  was  returnable,  but,  after  an 
action  for  an  escape  has  been  commenced,  he  cannot  defeat  it 
by  putting  in  bail,  in  a  subsequent  term;  (4  M.  $*  S.  397.  6 
Taunt.  554.)  even  admitting  tiiat  he  would  be  allowed  to  put 
in  bail  as  of  the  proper  term.  (£sp.  Rep.  87.  2  B.  §  P.  38. 
Scdvide,  7  T.  R.  105.) 

If  the  sheriff  have,  in  fact,  taken  a  bail-bond,  his  denial 
that  he  had  taken  one,  does  not  subject  him  to  an  action  for 
an  escape.  (5  Taunt.  325.)  But  in  an  action  for  an  escape 
upon  mesne  process,  it  has  been  held  that  the  sheriff's  return 
of  cepi  corpus,  and  proof  that  the  party  did  not  put  in  bail 
above,  and  was  not  in  the  sheriff's  custody  at  the  return  of 
the  writ,  was  sufficient  evidence  on  the  part  of  the  plaintiff. 
(3  Campb.  397.) 


CHAPTER  VI. 


0f  tfjr  Mult  to  sSjoto  &mm  of  Action,  #c 


AS  the  law  and  practice  of  this  State  require  no  affidavit  or 
other  proof  of  the  debt,  or  its  amount,  to  be  made  by  the  plain- 
tiff before  issuing  process  in  bailable  actions,  it  must  often  hap- 
pen that  a  defendant  will  be  arrested,  and  compelled  to  give  bail 
to  the  sheriff,  or  go  to  prison,  where  there  is  not  even  prima 
facie  a  cause  of  action,  or  where  the  sum  claimed  in  the  writ 
is  exaggerated  beyond  the  amount  justly  due,  and  the  power 
of  the  defendant  to  obtain  security.  (1  Bind.  Ft.  166.)  Again, 
although  in  actions  sounding  in  damages,  it  is  necessary  to  file 
an  affidavit  of  the  cause  of  action  previously  to  issuing  the 
writ,  when  the  defendant  may  be  held  to  bail,  it  may  be  that 
the  affidavit  shows  no  ground  of  action,  or  that  it  is  too  gen- 
erally or  informally  worded,  or  the  damages  alleged  may  be 
exaggerated,  or  may  not  be  stated  in  any  particular  sum. 

To  obviate  the  injustice  which  may  be  done  to  the  defendant 
when  thus  held  to  bail,  his  attorney  may  serve  the  plaintiff  or 
his  attorney  with  a  citation  or  rule  to  show  his  cause  of  ar- 
tion,  and  why  the  defendant  should  not  be  discharged  on  com- 
mon bail;  (3  Binn.  280.)  under  which  rule  the  bail  may  be 
either  discharged  or  mitigated.* 


*  Mr.  Roberts,  in  his  "  Digest  of  British  Statutes  appearing-  to  be  in 
force  in  Pennsylvania,"  p.  89,  after  stating  that,  according  to  the  English 
practice,  no  writ  can  be  marked  for  bail,  in  actions  for  uncertain  dam- 
ages, or  where  from  the  nature  of  the  case,  proof  cannot  be  exhibited  of 
the  amount  of  the  plaintiff's  demand,  without  the  court's  or  a  judge's  order 
previously  made;  but  that  in  Pennsylvania,  in  cases  of  this  kind,  the 
capias  is  at  once  issued,  marked  for  bail  in  a  certain  sum,  and  the  defen- 
dant may  upon  a  rule  to  show  cause  of  action  be  relieved  from  bail,  has 
these  remarks:  "  Whether  the  English  practice,  or  our  own  in  this  par- 
ticular is  to  be  preferred,  may  perhaps  be  questionable.  According  to 
the  former,  the  order  is  made  on  an  ex  parte  hearing;  whereas  by  the 
latter  the  parties  are  confronted.  Where  a  previous  order  is  requisite, 
opportunities  may  be  afforded  to  elude  justice,  yet  on  the  other  hand, 
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Ill  the  District  Court  and  Common  Pleas,  the  manner  of 
giving  notice  to  the  plaintiff,  to  sl:ow  cause  of  action  before  a 
single  judge,  is  by  application  to  the  judge  himself,  whu  will 
i§sue  ins  citation  for  that  purpose,  appointing  such  time  and 
place  for  the  hearing  as  he  shall  find  convenient  to  himself  and 
the  parties  concerned.  (#.  15.  D.  C.  Fhilad.  R.  10.  C.  F.  1824.) 
A  rule  to  show  cause  of  action,  and  why  the  defendant  should 
not  be  disc  barged  on  common  bail,  must  be  moved  for  before 
the  end  of  the  first  week  of  the  term,  to  which  the  process  is 
returnable.  (#.  16.  B.  Ct.  Fhilad.  See  2  Ball.  110.)  The  court, 
however,  received  a  motion  for  a  rule  to  show  cause  of  action 
after  the  expiration  of  the  first  week,  in  a  case  where  the  de- 
fendant had  been  confined  in  jail,  and  had  no  counsel  until 
after  the  first  week  of  the  term.  (2  Browne,,  261.) 

On  the  hearing,  the  court  or  judge  will  make  the  proper 
order,  according  to  the  nature  of  the  action,  or  the  cause  for 
holding  to  bail,  which  the  plaintiff  may  show.  Cause  of  ac- 
tion may  be  shown  by  the  plaintiff,  or  by  some  other  person  for 
him,  qualified  by  knowledge  and  situation,  making  affidavit 
of  the  subsisting  debt.  The  only  legal  mode  of  showing  cause, 
is  by  afli  lavit,  which,  if  drawn  with  a  sufficient  degree  of  pre- 
cision, is  conclusive.  It  must,  in  genera!,  state  the  facts  so 
much  at  large,  that  the  judge  may  be  enabled  to  decide  on 
the  quantum  of  bail  required  by  the  plaintiff,  and  that  he  may 
be  indicted  f  r  perjury,  if  the  facts  are  not  truly  stated  by  him. 
(1  Browne,  33.)  It  must  be  positive.  Swearing  to  the  best  of 
the  plaintiff's  knowledge  and  belief,  is  not  sufficient.  (Ibid.) 
In  trespass,  as-ault  and  battery,  &c,  the  plaintiff  need  not 
SWear  that  he  has  sustained  damage  to  any  precise  amount. 
He  swears  to  the  particular  facts,  and  the  court  or  judge  fix 
the  amount  of  bail.  In  covenant,  and  special  actions  for  the 
non-performance  of  contracts,  the  plaintiff  must  not  only  state 
in  his  affidavit  tin*  material  circumstances  of  the  case,  but  he 
must  state  the  amount  of  his  damage,  in  positive  terms. 
(1  Browne,  35.  206.)  After  the  plaintiff  has  sworn  to  facts,  suf- 
ficient to  hold  to  bail,  the  court  will  not  enquire  how  he  be- 
came acquainted  With  those  facts.  (1  Browne,  341.) 

An  executor  may  hold  a  defendant  to  bail  without  swearing 
positively  to  a  subsisting  debt;  an  affidavit  of  his  belief  of  the 
existence  of  the  debt  is  sufficient;  for  the  nature  of  his  situa- 


some  temporary  inconveniencies  may  arise  from  allowing-  bail  to  be  re- 
quired without  such  an  order.  But  perhaps  wanton  abuses  are  seldom 
to  be  apprehended,  where  redress  may  so  speedily  be  obtained,  and  where 
the  coi»sequence  of  such  abuses  may  be  serious  to  the  author." 
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tion  will  not  admit  of  his  being  more  positive.  (Com  Big. 
Pleader.  2  B.  1.  3  Leon.  212.) 

"In  all  cases  where  a  positive  affidavit  of  a  real  subsisting 
debt  shall  bo  made  by  the  plaintiff  in  the  cause,  or  by  a  third 
person,  whose  knowledge  and  situation  shall  enable  him  to 
make  such  positive  affidavit,  it  shall  be  so  far  conclusive,  that 
no  counter  affidavit  shali  be  admitted;  but  the  judge  will,  at 
his  discretion,  ask  such  further  questions  of  the  person 
making  such  affidavit,  as  shall  be  necessary  to  satisfy  his  con- 
scii  nee,  as  well  to  the  cause  of  action  as  to  the  quantum  of 
bail."  (£.  17.  D.  Ct.  Phitad.  R.  9.  C.  Ct.  R.  5.  C.  P.  1824.  S. 
P.  5.  Binn.  413.)  Bui  the  court  will  not  interrogate  the  wit- 
ness who  makes  the  affidavit,  unless  on  the  face  of  the  uffida- 
xit  itself,  further  satisfaction  be  deemed  necessury.  (C.  Ct. 
1810.  MS.  JJ'har.  Big:  p.  69.   1  Browne,  286v* 

"When  the  affidavit  is  not  positive,  yet  sufficienttoconvir.ee 
the  judge  that  a  good  cause  oi  action  actually  exists,  particu- 
larly where  it  is  founded  on  a  bond,  note,  letters  or  other  pa- 
pers signed  by  the  defendant,  he  may  at  his  discretion,  hold 
the  defendant  to  bail,  and  where  satisfaction  cannot,  in  such 
cases  be  otherwise  obtained,  counter  affidavits  may  be  admit- 
ted; so  nevertheless,  that  the  merits  of  the  cause  be  not  any 
further  inquired  into,  than  shali  be  absolutely  necessary  to 
decide  the  question  of  bail."  (R.  18.  B.  Ct.  R.  9.  §  2.  C.  Ct. 
R.  6.  C.P.  1824.  Philad.) 

In  consequence  of  a  determination  in  the  Court  of  Com- 
mon Pleas  of  this  county  in  1785.  a  rule  was  adopted  in 
the  courts,  that  "when  the  plaintiff  himself  is  not  present, 
and  the  evidence  of  the  debt  is  brought  from  a  foreign 
country,  founded  on  any  bonds,  notes,  bills  of  exchange,  or 
other  papers,  executed,  signed  or  acknowledged  by  the  de- 
fendant himself,  if  it  shall  appear  that  due  proof  has  been 
made  of  the  execution,  signature,  or  acknowledgment  before  a 
lawful  magistrate  or  other  public  officer,  according  to  the 
forms  of  the  country  whence  they  came,  and  certified  under 
some  known  and  public  seal  of  that  country,  the  judge  being 
satisfied  that  a  good  cause  of  action  appears,  may  at  bis  dis- 
cretion, bold  the  defendant  to  bail:  but  no  affidavit  of  the 
plaintiff  himself,  or  any  other  person,  taken  in  such  foreign 
country,  to  prove  a>y  demands  or  accounts  not  accompanied 

*  We  have  been  informed  that  in  the  time  of  Mr.  J.  Shippen,  who  draft- 
ed these  Rules  when  he  was  President  of  the  Court  of  Common  Pleas  for 
the  City  and  County  of  Philadelphia,  the  right  of  the  defendant  to  ask 
questions  of  the  plaintiff  was  almost  unlimited,  and  the  Court  and  Judge 
on  questions  of  bail  went  very  far  by  means  of  these  questions  into  the 
merits  of  the  cause;  but  a  different  practice  has  since  prevailed. 
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with  such  writings,  executed,  signed,  or  acknowledged  by  the 
defendant,  and  proved  as  aforesaid,  shall  be  sufficient  to  hold 
the  defendant  to  bail,  although  such  affidavit  be  certified  un- 
der any  public  sea!,  unless  it  shall  likewise  appear  in  evidence 
to  the  judge  that  the  defendant  has  acknowledged  such  de- 
mands or  accounts  to  be  just.?'  (1  Ball.  159, 160.  R.  19.  B.  Ct. 
R.  8.  C.P.  1824.  Philad.)  But  now,  by  a  very  late  decision 
in  the  Supreme  Court,  a  positive  affidavit  of  a  debt,  made  be- 
fore a  justice  of  the  peace  in  a  foreign  country,  who  is  certi- 
fied to  be  duly  commissioned,  is  sufficient  to  hold  a  party  to 
special  bail,  without  any  acknowledgment  of  the  debt  by  the 
defendant.  (8  Serg.  $•  R.  6i.)* 

Whan  the  plaintiff*  resides  in  some  other  State  of  the  Uni- 
on, and  is  not  present  at  the  time  of  showing  cause  of  action, 
a  positive  affidavit  of  a  subsisting  debt,  being  made  before 
any  judge,  mayor,  or  chief  magistrate  of  the  city,  town  or 
place,  where  the  plaintiff  resides,  and  certified  under  the  com- 
mon or  public  sea!  of  such  city,  town  or  place,  shall  be  ad- 
mitted to  show  cause  of  action,  and  shall  have  the  same  force 
and  efLct  as  if  made  in  this  State  before  a  judge  of  the  court. 
(R.  29.  B.  Ct.  R.  9.  C.  P.  Philad.  1824,  8.  Serg.  <$■  R.  63.) 

The  District  Court  and  Common  Pleas,  at  their  dis- 
cretion will  hear  supplemental  affidavits;  (E.  20.  B.  C.  R. 
9.  C.  P.)  but  the  practice  is  not  allowed  in  the  Supreme 
Court,  on  the  ground  that  the  rejection  of  supplemental  affi- 
davits is  better  adapted  to  produce  certainty,  and  to  take 
away  the  temptation  to  commit  perjury.  (4  Serg.  Sf  R.  548.) 
If  the  plaintiff,  when  cited,  can  not  at  once  make  out  a  suf- 
ficient cause  of  action,  could  he  then  make  another  affidavit, 
it  would  be  giving  him,  if  an  unprincipled  man,  an  opportu- 
nity of  learning  how  far  he  must  go,  in  order  to  swear  up  to 
the  mark.  (Vide  ibid.) 

To  entitle  the  defendant  to  a  discharge  on  common  bail, 
after  a  rule  to  show  cause  of  action,  in  cases  where  the  rea- 
son alleged  for  discharging  the  bail  is  dehors  the  plaintiff's 
affidavit,  or  depends  on  particular  merits,  the  defendant's  evi- 
dence must  not  be  of  a  doubtful  nature.  (1  Peters'  Rep.  352.) 
And  where  sufficient  reasonable  ground  has  been  shown  to 
bring  a  cause  before  a  jury,  the  court  will  not  so  discharge 
him  (2  Ball.  247.  S.C.  2  Yeates,  26.  2  Ball.  330.  in  note.) 

Upon  a  question  of  bail,  the  court  will  not  inquire  into  an 
objection  of  fraud,  in  the  original  contract;  (2  Ball.  330.  in 
note.)  nor  into  the  fact  of  the  defendant's  infancy,  where  there 

*  And  see  the  liberal  and  correct  view  there  taken  of  the  whole  subject 
by  the  Chief  Justice,  delivering-  the  opinion  of  the  Court. 
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is  no  suggestion  of  fraud;  (3  Binn.  413.)  neither  when  the 
defendant  shows  a  discharge  under  the  insolvent  laws  of  the 
State  which  is  always  conclusive  evidence  on  a  question  of 
bail,  will  the  court  at  that  stage,  inquire  whether  due  notice 
of  the  petition  had  been  given  to  the  plaintiff.  (Z).  Ct.  Fhila. 
1821.  MS.  IVhar.  Dig.  p.  70.)  nor  hear  evidence  that  the 
defendant  had  acted  unfairly  and  fraudulently  in  obtaining 
his  discharge.     1  Peters'  Rep.  484.) 

The  court  indeed,  appear  bound  so  to  act  by  the  12th  sec- 
tion of  the  act  of  Assembly  of  March  1821,  which  directs  in 
express  terms  that  "  no  debtor  who  shall  obtain  a  discharge 
under  the  said  act,  shall  at  any  tin.c  thereafter,  be  imprison- 
ed by  reason  of  any  judgment  or  decree  obtained  for  the 
payment  of  money  only,  or  for  any  debt,  damages,  &c.  con- 
tracted, accrued,  and  due  at  the  time  of  the  order  of  discharge, 
but  upon  every  arrest  upon  such  judgment  or  decree,  or  for 
such  damages,  costs,  sum  or  sums  of  money,  it  shall,  and  may 
be  lawful  for  any  judge  of  the  court  whence  the  process  is- 
sued, upon  showing  a  copy  of  the  order  or  discharge,  certi- 
fied by  the  Clerk  of  the  court  w  here  the  same  shall  have  been 
recorded,  tin  cr  seal  of  office,  to  release  and  discharge  the 
said  debtor  out  of  custody,  and  the  said  judge  is  hereby  directed 
so  to  do,  so  that  the  said  debtor  if  arrested  or  detained  on 
mesne  process,  do  give  a  warrant  of  attorney  to  appear  to  the 
action  or  actions  on  which  he  is  so  arrested  or  detained,  and 
to  plead  thereto."  (6  Laws  of  Fenn.  199.)  In  other  \m  ids,  it 
seems  this  act  directs  in  ail  cases  of  arrest  on  mesne  process, 
a  discharge  of  the  defendant  on  common  bail.  And  it  appears 
that  the  court  consider  themselves  bound  to  obey  this  express 
and  peremptory  direction,  as  well  when  the  fact  is  brought 
before  them  on  a  rule  to  show  cause  of  action,  as  in  any  other 
fi  rm,  and  will  not  suffer  it  to  be  evaded  by  incidental  liti- 
gation, unless  brought  before  them  in  the  solemn  form  of 
regular   pleading. 

But  on  a  question  of  bail,  the  court,  it  seems,  will  go  into 
an  inquiry  whether  another  suit  be  depending  for  the  same 
cause  of  action.  (4  Yeates,  206.  Vide  ante,  p.  44.  Contra,  Post 
et  al.  v.  Sarmiento.  C.  C.  Jpril,  1808.  TVhar.  Big.  p.  70.) 

The  Circuit  Court  will  not  discharge  a  defendant  on  com- 
mon bail,  on  the  ground  of  want  of  jurisdiction,  if  the  ques- 
tion be  attended  with  doubts  of  law  or  fact,  but  will  put  the 
defendant  to  a  plea  in  abatement.  {Wallace's  Rep.  10.) 


CHAPTER  VII. 


m  Mail  to  tf)c  ®ttion. 


BAIL  to  the  action  is  either  common  or  special.  Common 
bail,  in  the  strict  English  practice  are  fictitious  persons,  as 
John  Doe  and  Richard  Roe,  to  whose  keeping  it  is  supposed 
that  the  defendant  has  been  delivered,  are  requisite  in  cases, 
where  special  bail  is  not  or  cannot  be  demanded;  and  may 
be  sometimes  entered  by  the  plaintiff  himself,  in  order  to  ef- 
fect the  defendant's  appearance  in  court,  without  which  the 
plaintiff  is  not  entitled  to  any  judgment.  (Com.  Dig.  Fleader. 
B.  1.  6  Johns.  328.  12  Johns.  154.)  With  us,  in  all  cases  where 
common  bail  is  ordered  by  a  judge,  it  is  sufficient  that  the 
defendant  subscribe  a  note  to  the  prothonotary  hi  these  or 
the  like  words,  "  I  hereby  empower  the  prothonotary  to  en- 
ter my  appearance  to  this  action,"  which  must  be  attested  by 
the  Sheriff  or  his  oflicer.  (R.  14.  D.  Ct.  Philad.)  In  other 
cases,  the  defendant,  if  not  already  in  custody,  may  be  com- 
pelled to  put  in  bail  to  the  action,  unless  the  plaintiff  elect 
to  file  common  bail  for  him,  to  warrant  further  proceedings 
in  the  suit.  Special  bail  are  real  and  responsible  persons,  who 
undertake  in  a  recognizance  entered  on  the  records  of  the 
court,  that  if  the  defendant  be  convicted,  he  shall  satisfy  the 
plaintiff,  or  render  himself  to  the  custody  of  the  sheriff. 
(T'uWs  Fr.  244.)  Where  the  defendant  has  been  unsuccessful 
in  an  attempt  to  be  discharged  on  common  bail,  upon  a  rule 
to  show  cause  of  action,  in  the  manner  described  in  the  last 
chapter,  or  where  the  action  requires  bail  of  course,  he  must 
put  in  special  bail  within  the  time  required  by  the  practice  of 
the  court;  and  if  it  be  not  put  in,  or  the  defendant  has  not 
surrendered  himself,  and  been  accepted,  in  discharge  of  the 
bail  bond,  or  was  not  taken  into  custody  on  the  arrest,  the 
plaintiff  may  either  file  common  bail  for  him,  which  is  done 
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iti  tliis  State  by  simply  accepting  the  defendant's  appearance 
by  an  entry  on  record,  and  proceed  to  judgment  against  him, 
or  may  avail  himself  ol  the  forfeiture  of  the  condition  of  Ihe 
bail-bond,  take  an  assignment  of  it,  and  commence  an  action 
against  the  bail  below;  or  if  it  be  returned  to  the  process  that 
the  defendant  was  taken,  he  may  call  upon  the  sheriff  to  have 
l»im  in  court,  pursuant  to  the  exigency  of  the  writ.  (1  Bunl. 
JPr.  164.)  But  if  special  bail  has  been  put  in,  and  the  plaintiff 
has  recovered  judgment,  he  may  in  certain  cases  resort  to  that 
bail  and  sue  them  on  their  recognizance.  These  subjects  will 
be  considered  in  the  ensuing  sections. 


section  1. 
Of  putting  in  and  perfecting  Special  Bail. 

When  the  defendant  has  been  arrested,  and  is  released  from 
custody,  upon  giving  bail  to  the  sheriff,  he  should,  unless  he 
has  been  discharged  on  a  common  appearance  by  order  of  a 
judge  or  of  the  court,  or  unless  he  has  surrendered  himself  in 
discharge  of  the  bail-bond,  appear  within  the  times  prescribed 
by  the  rules  of  the  courts,  which  is  done  by  putting  in  and 
perfecting  special  bail  to  the  action,  or  bail  above,  so  called 
in  contradistinction  to  the  sheriff's  bail,  or  bail  below.  He  is 
not  considered  in  court  until  he  has  so  done. 

Special  bail,  in  this  State,  is  only  required  to  be  one  real 
and  substantial  person;  his  general  qualification  is,  that  he 
should  be  a  housekeeper,  or  freeholder,  and  worth  double  the 
amount  for  which  the  defendant  is  held  to  bail,  after  pay- 
ment of  all  his  debts.  It  is  a  rule  of  two  of  the  courts,  that 
no  attorney  of  those  or  any  other  court  shall  be  special  bail 
in  any  action  depending  in  them,  without  obtaining  the 
leave  of  the  court.  (#.  S.  gup.  Ct.  R.  11.  D.  Ct.  Philad.)*  A 
person  privileged  from  arrest,  is  objectionable  as  bail,  on  ac- 
count of  tiie  difficulty  of  proceeding  against  him.  (4  Taunt. 

*  If  a  person,  who  is  not  permitted  by  these  rules,  which  have  been  co- 
pied from  the  English  rule,  and  which  also  exclude  sheriff's  officers,  or 
other  persons  concerned  in  the  execution  of  process,  be  put  into  the  bail- 
piece,  and  not  excepted  to,  can  the  pluintifftake  an  assignment  of  the  bail- 
bond,  and  proceed  upon  it,  as  if  no  bail  had  been  put  in!  In  B,  R.  he  can- 
not. Doug.  ltcp.  466.  n.  1.  2  East.  181.  In  C.  E.  the  bail  are  regarded  as 
an  absolute  nullity,  and  no  exception  is  necessarv.  1  Bos.  &  P.  356.  2  Sot. 
&  P.  49.  564.   1  Taunt.  162.  164.) 

K 


66  OF  SPECIAL  BAIL. 

249.)  Foreigners  are  not  admitted  to  be  bail,  merely  in  re- 
spect of  property  abroad,  which  is  not  liable  to  the  process 
of  the  court,  (4  Burr.  2526.  4  M.  $  S.  371.)  though  it  has 
been  said,  that  this  is  not  a  sufficient  objection  without  other 
auxiliary  circumstances.  (1  W.  Blac.  444.  4  M.  $•  S.  173.) 

Bail  above  is  generally  put  in,  at  or  within  a  certain  num- 
ber of  weeks  alter  tbe  return  of  the  writ;  but  it  may  be  put  in 
before  the  return  day,  (Barnes,  81.  83.  8  T.  R.  456.)  for  the 
purpose  of  surrendering  the  defendant.  In  other  cases,  ac- 
cording to  the  rule  and  practice  of  tbe  courts,  the  defendant 
has  six  weeks  (four  weeks  in  the  District  Court)  from  the 
first  day  of  the  term,  to  which  the  writ  is  returnable,  to  enter 
special  bail;  and  if  not  then  entered,  the  bail-bond  may 
be  sued.  But  if  before  the  expiration  of  four  weeks,  spe- 
cial bail  dc  bene  esse  shall  be  entered,  of  which  the  plaintiff 
shall  not  approve,  he  may,  within  ten  days  (twenty  days  in  the 
Supreme  Court)  after  the  expiration  of  the  four  weeks,  give 
notice  to  the  defendant  or  his  attorney,  that  be  excepts  to  such 
bail;  whereupon  the  defendant  shall,  within  eight  (ten  days  in 
the  Supreme  Court)  days  after  such  notice,  justify  the  bail 
before  a  judge  of  the  court;  giving  tbe  plaintiff,  or  his  attor- 
ney, twenty-four  hours  notice  of  the  time  and  place  of  such 
justification.  If  no  special  bail  shall  be  entered  within  the  said 
four  weeks,  but  shall  be  entered  before  the  commencement  of 
the  succeeding  term,  the  plaintiff  shall  within  the  first  four 
days  of  that  term,  make  his  exceptions  to  the  sufficiency  of 
the  bail,  or  it  shall  stand.  But,  if  special  bail  shall  not  be  en- 
tered before  the  succeeding  term,  no  special  bail  shall  be  taken 
afterwards,  without  first  giving  notice  to  the  plaintiff  or  his 
attorney,  of  the  time  and  place  of  taking  the  bail,  or  obtain- 
ing the  consent,  in  writing,  of  the  plaintiff  or  his  attorney,  to 
the  sufficiency  of  the  bail.  (72.  21.  D.  Ct.  B.  14.  Sup,  Ct. 
Fhilad.  See  R.  3.  C.  F.  1824.)  If  the  defendant  require  fur- 
ther time  for  putting  in  bail,  he  may  apply  to  the  court  or  a 
judge  for  an  order  enlarging  the  time;  and,  in  the  meanwhile, 
staying  proceedings.  (Barnes,  111.) 

Special  bail  may  be  acknowledged  before  a  judge  of  the 
court;  or  prothouotary  of  each  court  respectively,  (2  Sm. 
Laws,  393.  3  Sm.  Laws,  31.)  as  is  usually  the  case,  or,  in 
the  Supreme  Court,  before  such  other  commissioners  of  bail 
as  that  court  may  appoint.  (2  Sm.  Laws,  393.)  By  §  12,  of 
the  act  of  1791,  (3  Sm.  Laws,  31.)  the  prothonotaries  of 
the  several  courts  of  Common  Pleas  within  this  common- 
wealth, have  the  like  power  to  take  bail  in  all  actions  in  their 
respective  courts,  as  they  had  for  that  purpose  while  they 
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were  Justices  of  the  said  courts,  and  may  administer  oaths 
and  affirmations,  in  conducting  the  business  of  their  respec- 
tive oflices,  in  as  ample  a  manner  as  any  judge  of  such  court 
might  or  could  do  therein. 

On  entering  into  the  recognizance,  written  notice  should  be 
given  to  the  plaintiff  or  his  attorney  that  special  bail  had  been 
put  in,  which  must  contain  his  name,  addition,  and  his  place 
of  abode.  (LoffVs  Rep.  1S7.  5  Taunt.  554.  759.  173.  R.  2.  C. 
P.  1824.  Philad.)  The  plaintiff  may  waive  the  necessity  of 
notice  of  bail,  and  proceed  as  if  it  had  been  given:  and  any 
omission  in  the  notice  is  cured  by  his  excepting  to  the  bail.  (6 
Johns.  324.  I  Taunt.  17.) 

If  the  plaintiff  be  not  satisfied  with  the  bail,  he  may  ex- 
cept to  him,  and  thereby  compel  a  justification.  When  ex- 
ception is,  taken  to  bail,  such  exception  must  be  entered  with 
the  prothonotary,  and  also  notice  in  writing  given  thereof  to 
the  defendant  or  his  attorney.  (7?.  17.  Sup.  Ct.  R.  25.  D.  Ct. 
Philad.)  In  England,  if  the  bail  to  the  sheriff  become  bail 
above,  the  plaintiff  is  not  at  liberty  to  except  to  them  after  he 
has  taken  an  assignment  of  the  bail-bond;  for  by  so  doing  he 
has  admitted  them  to  be  sufficient;  (2  Sound.  60.  c.)  but  the 
practice  here  is  different.  (R.  15.  Sup.  Ct.  R.  22.  Dist.  Ct. 
Philad.)  The  filing  of  a  declaration,  though  it  be  not  marked 
de  bene  esse,  (conditionally,  provided  good  bail  be  put  in,  or 
the  bail  already  put  in  do  justify,)  (T'uWs  Pr.  261.)  is  no 
waiver  of  bail  by  the  practice  of  Pennsylvania.  (2  Ball.  141. 
8.  C.  1  Feates,  103.)  The  defendant  cannot,  by  entering  a 
rule  for  arbitration,  deprive  the  plaintiff  of  special  bail.  (2 
Serg.  $  R.  421.) 

When  the  bail  already  put  in  does  not  mean  to  justify, 
other  should  be  added  within  the  time  allowed  for  justifica- 
tion; and  if  there  be  not  time  enough,  the  defendant's  attor- 
ney may  obtain  an  order  for  further  time.  (1  Dunl.  Pr.  178.) 
If  he  intend  to  justify,  it  must  be  (by  a  rule  of  the  Supreme 
Court)  in  open  court,  either  by  affidavit,  taken  before  the 
commissioner  of  bail  that  took  the  bail,  or  by  oath  made  in 
court,  or  before  one  of  the  judges.  (22.  13.)  An  affidavit  be- 
fore the  commissioner,  with  a  notice  to  the  opposite  party, 
that  the  bail  would  answer  on  oath  to  any  questions  he  might 
put  to  them,  is  a  sufficient  justification.  (5  Binn.  461.)  In  the 
District  Court  and  Court  of  Common  Pleas,  jnstifiration  of 
bail  is  usually  before,  the  prothonotary.  For  the  purpose  of 
justifying,  the  bail,  whether  justifying  before  the  prothono- 
tary or  in  court,  must  appear  personally,  and  may  be  ex- 
amined viva  voce,  as  to  his  sufficiency,  by  the  opposite  party. 
(\  Dunl.  Pr.  180.) 
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SECTION  2. 


Of  Proceedings  on  the  Bail-Bond. 


If  according  to  the  condition  of  this  bond  to  the  sheriff,  the 
defendant  does  not  appear  at  the  return  day  of  the  writ,  nor 
within  the  period  prescribed  by  the  several  rules  of  court  be- 
fore quoted,  in  order  to  put  in  special  bail  in  the  office  of  the 
prothonotary  of  the  court  from  which  the  capias  issued,  the 
bail-bond  is  forfeited;  and  the  plaintiff  has  the  option  either 
of  taking  an  assignment  of  it  in  order  to  bring  an  action  of 
debt  thereon  against  the  principal  and  surety  in  it,  or  of  pro- 
ceeding against  the  sheriff  to  compel  him  to  return  the  writ, 
and  bring  in  the  defendant's  body;  but  if  the  bail  to  the  sheriff 
be  good  and  sufficient  persons,  it  is  usual  to  take  an  assign- 
ment of  the  bail-bond,  in  preference  to  proceeding  against  the 
sheriff.  (2  Saund.  60.  6.) 

By  the  common  law  the  sheriff  was  not  compellable  to  as- 
sign the  bail-bond  (1  Mod.  228.)  though  if  he  had  not  assign- 
ed it,  the  court  would  have  amerced  him;  (2  Mod.  84.)  and 
the  old  way  was  first  to  give  a  rule  to  the  sheriff  to  bring  in 
the  body,  before  an  assignment  could  be  taken  (I  Salk.  89.) 
And  the  suit,  even  then,  after  the  assignment,  must  have  been 
brought  in  the  name  of  the  sheriff,  who  might  have  released, 
and  compelled  the  plaintiff  to  have  recourse  to  a  court  of 
equity.  But  by  the  statute  of  4  Anne,  c.  16.  §  20.  which  has 
been  adopted  in  use  and  reported  by  the  judges  to  the  legis- 
lature to  be  in  full  force  in  Pennsylvania,  these  and  other  in- 
conveniencies  were  remedied.  (6  Serg.  Sf  R.  543.  See  Rob. 
Dig.  47.) 

By  this  statute,  where  the  defendant  is  arrested  and  the 
sheriff  takes  bail  from  him,  tlje  sheriff  shall,  at  the  request  and 
costs  of  the  plaintiff  or  his  attorney,  assign  to  the  plaintiff 
the  bail-bond,  or  other  security  taken  from  such  bail,  by  in- 
dorsing the  same,  and  attesting  it  under  his  hand  and  seal, 
in  the  presence  of  two  or  more  credible  witnesses.  If  the 
sheriff  refuse  to  assign  the  bond,  the  only  remedy  is  by  an 
action  on  the  case  against  him.  (7  T.  R.  122.  <$•  see  5  Taunt. 
325.)  The  plaintiff  cannot  take  an  assignment  of  the  bail- 
bond  if  the  defendant  have  rendered  himself  before  the  return 
of  the  writ;  (6  T.  R.  753.  10  East,  100.)  nor  can  he  insist 
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on  it  after  he  lias  ruled  the  sheriff  to  bring  in  the  body,  (2 
Sound.  60.  &.)  or  at  least  after  suing  out  an  attachment 
against  the  sheriff  for  not  bringing  in  the  body,  for  by  doing 
so,  he  has  made  his  election  to  proceed  against  the  sheriff; 
yet  in  such  a  case  the  plaintiff  may  take  an  assignment  of 
the  bond,  if  the  sheriff  choose  to  assign  it.  (15  East,  £15.) 
And  if,  on  the  other  hand,  lie  takes  an  assignment  of  the  bail- 
bond,  he  discharges  the  sheriff,  and  cannot  afterwards  call  up- 
on him  to  bring  in  the  body,  (R.  22.  Dis.  Ct.  2  Saund.  60.  b.) 
or  even  to  return  the  writ.  (1  Jlrch.  Fr.  100.) 

According  to  the  English  practice,  after  default  made  in 
putting  in  special  bail  in  time,  it  is  not  enough  that  bail  are 
afterwards  put  in:  but  the  plaintiff  may  take  an  assignment  of 
the  bail-bond,  and  proceed  thereon,  unless  the  bail  be  also 
justified.  (1  Arch.  Fr.  101.)  A  different  practice,  however, 
prevails  here;  and  the  bail,  if  not  excepted  to,  need  not  justify, 
unless  in  the  case  of  a  defendant  in  custody.  (I  Dunl.  Pr.  186.) 
An  assignment  after  the  death  of  the  defendant,  is  nugatory, 
and  proceedings  on  the  bail-bond  will  be  stayed.  (Jlndr.  374.) 

The  assignment  may  be  made  by  the  under  sheriff,  in  the 
name  of  the  sheriff,  as  well  as  by  the  sheriff  himself.  (1  Sir* 
60.  4  Camp.  36.)  The  action  is  usually  brought  as  well  against 
the  principal  as  the  bail;  and  it  has  been  decided  that  it  must 
be  brought  in  the  same  court  out  of  which  the  process  issued 
on  which  the  bail-bond  is  taken,  for  this  is  necessary  to  give 
the  parties  the  relief  intended  by  the  statute.  (1  Burr.  642. 
5  Burr.  1923.  3  Wils.  348.  2.  W.  Bl.  877.)  On  a  bail-bond, 
therefore,  taken  in  the  District  Court  for  the  city  and  county 
of  Philadelphia,  the  bail-bond  could  not  be  sued  in  the  Su- 
preme Court.  (6  Serg.  $  R.  543.) 

Instead  of  taking  an  assignment  of  the  bail-bond,  the 
plaintiff  may  proceed  in  another  mode,  and  file  common  bail 
for  the  defendant,  (which  is  merely  a  form,  as  has  been  seen, 
to  effect  his  appearance  to  the  process  of  the  court)  and  pro- 
ceed on  to  judgment  in  the  regular  course.  To  have  judgment 
in  the  regular  course,  his  appearance  must  be  thus  effected, 
because  appearance  is  the  first  act  of  the  defendant  in  court; 
(Com.  Big.  Pleader,  B.  1.)  and  until  he  is  in  court,  either  by 
being  in  custody  on  the  arrest,  by  entering  an  appearance,  or 
filing  bail,  or  the  plaintiff  doing  it  for  him,  the  plaintiff  can- 
not have  any  judgment,  either  interlocutory  or  final,  against 
him.  (6  Johns.  328.  12  Johns.  154.) 

Under  the  English  practice,  which  in  this  respect  is  not 
here  frequently  adopted,  the  mode  of  attaining  judgment  in 
due  form  is  in  the  following  manner:  on  or  after  the  return 
day  of  the  writ  the  plaintiff  declares  de  bene  esscf  condition- 
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ally,  until  special  or  common  bail  be  filed,  and  on  the  same 
day  may  give  the  defendant  a  rule  to  plead,  after  notice  in 
writing  that  the  declaration  is  so  filed.  (Bum's  Pr.  229.)  In 
England,  the  declaration  (thus  filed,)  must  be  marked  de 
bene  esse,  else  the  plaintiff  waives  his  right  to  special  bail,  but 
in  this  State  it  would  be  no  waiver,  (2  Ball.  141.  S.  C.  1 
Ycates,  103.)  and  it  is  our  constant  practice  to  file  declara- 
tions absolutely  before  the  defendant's  appearance,  whether 
he  be  sued  by  summons  or  capias. 

If  the  defendant  do  not  enter  bail  within  the  time  specified 
in  the  rules  of  court,  the  plaintiff,  having  thus  declared,  may 
file  common  bail  for  the  defendant,  and  the  rula  to  plead  being 
expired,  may  forthwith  enter  judgment  by  default,  for  want  of 
a  plea  against  the  latter.  (Bum's  K.  B.  229,  230.) 

In  England,  if  the  plaintiff  neglect  to  declare  before  the 
time  for  putting  in  bail  is  expired,  he  cannot  file  common  bail 
for  the  defendant,  and  then  declare,  but  must  proceed  against 
the  sheriff,  or  on  the  bail-bond;  (Bum's  K.  B.  229.  2  T.  R.  719.) 
but  this  practice  does  not  obtain  with  us,  and  the  same  course 
as  just  described,  may  be  pursued  after  the  time  for  bail  or 
appearance  is  out,  as  before  it.  (MS.  on  Prac.) 

It  will  be  readily  perceived  that  this  course  of  procedure  is 
preferable  to  that  of  suing  on  the  bail-bond,  in  every  case 
where  there  can  he  no  doubt  of  the  solvency  or  responsibility 
of  the  defendant;  because  the  delay  attendant  on  such  a  suit 
is  avoided;  judgment  may  be  obtained  by  default  at  the  first, 
or  at  furthest  at  the  second  term;  a  lien  is  thereby  created  on 
the  real  estate  of  the  defendant,  and  an  execution  may  be  is- 
sued against  his  property,  both  real  and  personal.  Or  should 
the  judgment  by  default,  when  regularly  entered,  be  set  aside, 
it  will  only  be  on  terms  beneficial  to  the  plaintiff.  (1  Dunl.  Pr. 
183.) 

We  have  said  that  the  foregoing  practice  is  not,  in  this 
State,  frequently  adopted;  and  this,  because  of  our  compulsory 
arbitration  system,  which  empowers  either  party  to  submit 
the  cause  to  arbitrement,  the  defendant,  before  the  return  of 
the  writ,  and  the  plaintiff  after  the  return  day,  and  the  filing 
of  his  declaration.  The  entry  of  a  rule  of  reference,  however, 
by  the  former,  docs  not  deprive  the  latter  of  his  right  to  spe- 
cial bail,  (2  Serg.  8f  R.  421.)  although  the  cause  is  thus  com- 
pletely taken  out  of  court;  but  if  the  plaintiff  file  a  statement, 
appear  by  attorney,  and  plead  his  cause  before  the  referees, 
he  accepts  the  defendant's  appearance  without  bail,  and  can- 
not afterwards  assign  for  error  that  bail  has  not  been  entered. 
(Ibid.')  As  regards  the  plaintiff,  the  entry  of  a  rule  for  arbi- 
tration, by  himself,  is  a  waiver  of  special  bail;  (6  Binn.  32. 
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5  Serg.  §'  R.  419.)  yet  lie  may  in  this  manner  obtain  a  judg- 
ment before  the  time  for  putting  in  bail  to  the  action  has 
expired. 

When  the  plaintiff  has  resorted  to  the  bail  and  obtained 
judgment  on  the  bond,  he  must  in  the  next  place,  have  his  debt 
or  damages  in  the  original  action  ascertained.  If  the  judg- 
ment be  on  a  bail-bond  taken  in  an  action,  in  which,  in  case 
of  a  judgment  by  default,  it  would  be  referred  to  the  pro- 
thonotary  to  assess  the  damages;  the  court  would  direct  him 
to  assess  them;  in  other  cases  they  would  award  a  writ  of  en- 
quiry, as  in  cases  of  judgment  by  default. 

When  the  bail-bond  or  assignment,  or  other  security  taken 
for  bail,  being  forfeited,  is  put  in  suit,  the  statute  declares  that 
«« the  court  where  the  action  is  brought,  may,  by  rule  or  rules 
of  the  same  court,  give  such  relief  to  the  plaintiff  and  defen- 
dant in  the  original  action,  and  to  the  bail  upon  the  bond  or 
other  security  taken  from  such  bail,  as  is  agreeable  to  justice 
and  reason,  and  that  such  rule  or  rules  of  the  said  court  shall 
have  the  nature  and  effect  of  a  defeasance  to  such  bond  or 
other  security  for  bail." 

Proceedings  on  the  bail-bond  will  always  be  stayed  where 
the  plaintiff  has  all  the  advantage  that  he  would  have  had,  if 
special  bail  had  been  entered  at  the  regular  time.  (4  Binn, 
S44.  2  Serg.  Sr  R.  284.  5  Serg.  $  R.  50.)  But  where  special 
bail  has  been  delayed  until  the  plaintiff  has  lost  an  opportu- 
nity of  trying  his  cause  as  soon  as  he  might  have  done,  if  the 
bail  had  been  entered  in  due  time  after  the  return  of  the  ori- 
ginal writ,  the  bail-bond  must  stand  as  a  security  for  the  debt 
to  be  recovered;  (5  Serg.  <$•  R.  50.)  if,  however,  the  plaintiff 
can  be  and  is  put  in  as  good  a  condition  as  if  he  had  never 
been  delayed,  the  bail-bond  shall  not  stand  as  a  security.  (2 
Teates,  387.)  Proceedings  in  a  bail-bond  suit  were  stayed  at 
the  third  term  of  the  original  action,  upon  the  payment  of 
costs  in  the  suit  on  the  bail-bond,  entering  special  bail,  and 
giving  the  plaintiff  a  judgment  in  the  original  action.  (4  Binn. 
344.)  When  a  plea  is  accepted,  issue  joined,  and  verdict  taken 
in  the  original  action,  after  the  bail-bond  is  forfeited  and  put 
in  suit,  there  is  an  implied  waiver  of  special  bail,  which  the 
bail  below  must  take  advantage  of  by  application  to  the  court. 
(2  Binn.  232.)  Proceedings  on  a  bail-bond  suit  were  stayed  af- 
ter a  Ji.  fa.  on  paying  costs,  pleading  issuably  in  the  original 
action,  taking  short  notice  of  trial,  and  consenting  that  the 
judgment  on  the  bond  should  stand  as  a  security  (1  Ball.  130.) 
for  what  might  be  found  due  in  the  original  action,  (6  Serg. 
#  R.  544.) 
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If  the  plaintiff  die,  after  the  arrest  and  hefore  the  return  of 
the  writ,  the  court  will  set  aside  the  proceedings  on  the  bail- 
bond;  (2  Saund.  61.  b.  8  Mod.  240.)  and  if  the  defendant  die 
before  the  return  of  the  writ  in  the  bail-bond  suit,  the  bail 
will  be  relieved,  in  the  same  manner  as  if  he  were  still  alive. 
(1  Dunl.  Pr.  192.  1  Johns.  515.)  So  where  the  defendant  dies 
before  the  plaintiff  could  have  had  judgment  against  him,  if 
there  has  been  no  delay  in  putting  in  and  perfecting  bail,  the 
court  will  stay  proceedings  on  the  bail-bond  upon  payment  of 
costs  only:  (6  Serg.  <$•  R.  543-4.)  but  where  the  plaintiff 
might  have  had  judgment  against  the  defendant,  if  bail  above 
had  been  put  in  and  perfected  in  time,  the  bail  to  the  sheriff 
are  liable  for  the  whole  debt  and  costs,  and  the  court  will  not 
relieve  them.  (Coxvp.  71.)  And  where  the  bail,  being  excepted 
to,  surrender  the  principal,  after  the  assignment  of  the  bail- 
bond,  without  justifying,  and  after  the  expiration  of  the  time 
allowed  them  to  justify,  the  court  will  stay  the  proceedings 
upon  the  bond  on  payment  of  costs,  for  the  plaintiff  had  the 
body  of  the  defendant,  which  is  all  he  could  have,  were  the 
bail  to  justify  before  they  surrender  the  principal,  and  there- 
fore he  sustains  no  injury.  (5  T.  R.  534.  2  Saund.  61.  c.) 

The  proceedings  on  a  bail-bond  are  so  much  within  the 
discretion  of  the  court  in  which  the  action  is  depending,  in 
any  order  they  may  make  as  to  summary  relief,  that  a  writ 
of  error  will  not  lie.  (6  Serg.  $•  R.  542.)  Neither  can  a  hail- 
bond  suit  be  tried  by  compulsory  arbitration;  and  in  grant- 
ing relief  in  the  action,  the  court  are  the  sole  judges  of  what 
is  agreeable  to  reason  and  justice;  and  the  exercise  of  this 
discretion  cannot  be  questioned  in  another  forum.  (Ibid.) 


section  3. 


Of  Proceedings  against  the  Sheriff. 


When  process  against  the  body  of  the  defendant  has  been 
issued  and  delivered  to  the  sheriff,  lie  is  bound  to  cause  the 
arrest  to  be  made;  and  the  day  on  which  the  writ  is  returna- 
ble is  the  latest  period  allowed  for  making  the  arrest.  (9 
Johns.  117.  2  Burr.  812.  1  T.  R.  191.)  If  by  any  corrupt 
practice  he  omits  to  serve  the  writ,  he  is  liable  to  an  attach- 
ment, which  will  be  awarded  by  the  court,  in  which  the  writ 
is  returnable,  upon  a  bare  suggestion,  or  its  own  knowledge. 
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(MS.  on  True.)  If  the  sheriff  make  no  return  to  the  writ,  lie 
may  also  be  proceeded  against  by  attachment,  after  being 
ruled  to  return  the  writ,  (see  2  Saund.  61.  e.)  the  object  of  this 
rule  being  to  bring  him  into  contempt.  It  is  however,  the  duty 
of  the  sheriff  to  return  the  writ  without  being  ruled  to  do  it; 
and  in  case  of  his  neglect,  the  party  is  not  confined  to  his  re- 
medy by  attachment,  but  may,  at  bis  election,  bring  an  action 
on  the  case  for  not  returning  it;  to  which  the  sheriff  cannot 
plead  that  he  had  never  been  rilled  to  return  if.  (15  Johns. 
456.)  If  the  sheriff  make  a  false  return,  that  is,  if  he  return 
non  est  inventus,  to  the  writ,  where  he  might  have  taken,  but 
has  neglected  to  take  the  defendant,  he  is  liable  to  an  action 
for  a  false  return,  at  the  suit  of  the  plaintiff  in  the  writ.  (1  Esp. 
Rep.  475.)  Should  he  refuse  to  arrest  a  defendant  who  claims 
privilege  by  reason  of  dignity,  station  or  other  circumstance, 
the  plaintiff  may  maintain  an  action  against  him,  or  rule  him 
to  return  the  writ;  and  in  either  case  the  question  of  the  defen- 
dant's title  to  the  privilege  he  claims,  will  be  brought  fully 
before  the  court.  (1  Jlrch.  Pr.  40.) 

Where  there  has  been  no  omission  or  neglect  to  arrest  op 
to  return  the  writ,  but  the  sheriff  has  discharged  the  defen- 
dant without  taking  a  bail-bond,  or  the  latter  has  escaped  from 
the  sheriff's  custody,  so  that  he  has  him  not  at  the  return  of 
the  writ,  or  in  other  words,  does  not  put  in  and  perfect  bail 
within  due  time,  it  is  a  breach  of  his  duty,  for  which  he  is  an- 
swerable in  an  action  for  an  escape.  (2  Saund.  61.  c.)  Iu  this 
action,  if  the  escape  were  involuntary,  evidence  of  the  origi- 
nal defendant's  circumstances  or  insolvency  at  the  time  of  the 
escape,  woold  be  competent  in  order  to  show  the  extent  of  the 
plaintiff's  actual  loss.  (Huron  et  al.  v.  Proctor,  Sup.  Ct.  1787". 
MS.  See  also  7  Serg.  $  R.  278.) 

If  there  be  no  bail-bond,  or  if  there  be  one,  the  plaintiff  is 
dissatisfied  with  the  bail  taken  by  the  sheriff,  ami  choose  to 
proceed  against  the  latter,  without  taking  an  assignment  of 
the  bond,  he  may,  if  the  writ  be  returned  cepi  corpus,  and  no 
special  bail  were  put  in,  in  the  regular  time,  or  if,  being  put 
in,  and  excepted  to,  they  do  not  justify,  proceed  to  compel  the 
sheriff  to  bring  in  the  defendant's  body.  This  course,  how- 
ever, can  only  be  pursued,  after  the  writ  has  been  returned, 
and  therefore  if  the  sheriff  has  not  returned  it,  he  must  be 
ruled  to  do  so.  (3  Bl.  Com.  291.)  But,  neither  this  rule,  nor 
a  rule  to  bring  in  the  body,  can  be  had  after  the  plaintiff  has 
taken  an  assignment  of  the  bail-bond,  if  it  be  valid;  for  if  it  bo 
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a  void  bond,  as  having  been  executed  after  the  return  of  the 
writ,  or  the  like,  the  sheriff  may  notwithstanding  such  assign- 
ment be  ruled  to  return  the  writ.  (2  Saund.  61.  d.  R.  22.  D. 
Ct.  Fhilad.) 

"When  a  rule  is  taken  against  the  sheriff  to  return  the  writ, 
a  copy  of  the  rule,  which  is  obtained  on  motion  of  counsel, 
must  be  served  on  the  sheriff  or  one  of  his  deputies  or  offi- 
cers. The  sheriff  must  return  the  writ  on  or  before  the  day 
on  which  the  rule  expires,  otherwise  the  plaintiff  may  move 
for  an  attachment  the  day  following.  (1  Arch.  Fr.  95.)  The 
sheriff's  return  to  a  writ  of  capias  ad  respondendum  is,  either 
that  the  defendant  is  not  found  in  his  bailiwick,  or  if  he  has 
taken  him,  and  let  him  to  bail,  cepi  corpus,  or  if  in  custody, 
cepi  corpus  in  custodia,  or,  committitur:  or  he  may  return  that 
the  defendant  was  sick,  languidus,  or  dead,  mortuus;  or  that 
he  had  been  rescued.  (6  Bac.  M~\  180.)  When  the  time  limited 
by  the  rule  has  expired,  it  is  expedient  to  examine  in  the  pro- 
thonotary's  office  whether  it  have  been  returned.  If  the  sher- 
iff have  returned  that  he  has  taken  the  body  and  holds  it  ready, 
and  no  bail  be  yet  put  in,  an  assignment  of  the  bail-bond  may 
yet  be  taken;  or  the  sheriff  may  be  ruled  to  bring  in  the  body. 
(I  Arch.  Fr.  95.) 

But  if  on  examination  at  the  office,  it  appears  that  the 
sheriff  has  not  returned  the  writ,  the  court  may  be  moved  for 
an  attachment  against  him.  If  the  rule  to  return  the  writ  ex- 
pire in  term,  it  has  been  just  seen  that  the  motion  for  the  at- 
tachment may  be  made  on  the  day  following;  if  on  the  last 
day  of  the  term,  then,  on  that  day,  at  the  rising  of  the  court. 
(II  East,  591.)  This  attachment  is  moved  for,  upon  an  affida- 
vit stating  a  personal  service  of  a  copy  of  the  rule,  and  that 
the  writ  has  not  been  filed.  (1  Arch.  Fr.  95.) 

The  sheriff,  having  arrested  the  party,  and  let  him  go  at 
large  on  bail,  must  return  cepi  corpus,  and  if  bail  above  be 
not  put  in,  and  perfected,  the  next  step  for  the  plaintiff  to 
take  is  to  rule  the  sheriff  to  bring  in  the  body.  (2  Saund.  61.  c.) 
The  object  of  this  rule  is  to  compel  the  sheriff,  when  the  de- 
fendant is  at  large,  to  put  in  and  perfect  bail  above.  (Ibid.) 
It  may  be  taken  out  on  the  day  the  sheriff  returns  the  writ, 
provided  the  time  for  putting  in  bail  have  then  expired.  (4  M. 
&  S.  427.  Contra,  5  T.  R.  479.  2  East,  241.)  but  not  before 
the  time  for  putting  in  bail  has  expired.  (8  East,  525.  2  H, 
lit.  276. 

The  sheriff  being  thus  called  upon  to  bring  in  the  body, 
must  either  bring  it  into  court,  (that  is,  show  that  it  is  in  his 
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custody,)  or  put  in  hail  above,  within  the  time  allowed  him  by 
the  rule.  This  hail  may  immediately  take  the  defendant  and  ren- 
der him  in  their  discharge,  (Peake,  169.)  without  justifying. 
(7  T.  R.  5-27.)  If  the  rule  expire,  the  sheriff  is  considered  as 
in  contempt,  and  the  court  will,  on  an  affidavit  of  the  service 
of  the  rule,  and  that  no  bail  has  been  put  in,  grant  an  attach- 
ment against  him.  But  he  has  the  whole  of  the  day,  on  which 
the  rule  to  bring  in  the  body  expires,  to  bring  it  in,  therefore 
the  contempt  is  not  incurred  tiil  that  day  be  past,  and  of 
course  an  attachment  cannot  be  moved  for  until  the  next  day. 
(2  Sound.  61.  e.) 

If  the  sheriff  be  called  upon  in  due  time  (that  is  whilst  in 
office,  or  within  one  year  after  the  termination  of  his  office,) 
(Act  of  1S09,  §4.  5  Sm.  Laws,  55.)  to  bring  in  the  body,  and 
neglect  to  do  so,  lie  is  liable  to  an  attachment;  or  to  a  dis- 
tringas; the  proceeding  in  which  is  regulated  by  the  8th  section 
of  tiie  act  of  1803,  (4  Sm.  Laws,  45.)  which  declares,  that 
"  whereas  the  process  by  distringas  is  dilatory  and  expensive, 
and  it  is  necessary  to  provide  some  adequate  remedy  therein, 
to  prevent  the  delays  of  Sheriffs  and  others  in  the  duties  of 
their  respective  offices,"  it  is  enacted  "  That  the  court  out  of 
which  any  writ  of  distringas  vice-c'omiteni,  or  distringas  nuper 
vice-corn  item",  or  other  writ  of  distringas,  proceeds,  may  by 
a  rule  for  that  purpose  made,  order  and  direct  that  the  issues 
levied  from  time  to  time  shall  be  sold,  and  the  money  aris- 
ing thereby  be  applied  in  the  first  instance  to  pay  such  costs 
to  the  plaintiff,  as  the  said  court  shall  think  just,  under  all  the 
circumstances,  to  order,  and  have  the  remainder  thereof  in 
court  to  be  retained  until  the  defendant  shall  have  appeared, 
or  other  purpose  of  the  writ  answered,  or  to  be  rendered  to 
the  plaintiff  for  his  debt,  damages  and  costs  where  the  same 
shall  be  ascertained.  Provided,  that  where  the  purpose  of  a 
writ  is  answered,  the  said  issues  shall  be  returned,  or  if  sold, 
what  shall  remain  of  the  money  arising  by  such  sale  shall  he 
returned  to  the  party  distrained  upon." 

The  attachment,  cither  for  not  returning  the  writ,  or  not 
bringing  in  the  body,  is  a  criminal  process,  directed  to  the 
coroner,  when  it  issues  against  the  present  sheriff;  or  when 
against  the  late  one,  to  his  successor,  (1  Sellon,  201.)  com- 
manding him  to  attach  the  sheriff.  The  proceeding  by  attach- 
ment against  the  sheriff  is  more  usual  than  by  distringas. 

The  sheriff  cannot  be  discharged  from  the  attachment  for 
not  bringing  in  the  body,  but  upon  the  payment  of  the  whole 
debt  and  costs;  (2  Saund.  61.  jf.)  neither  can  he  be  relieved  on 
the  ground  of  the  defendant's  death,  after  the  contempt  was 
incurred,  and  before  the  attachment  issued.  (S  T.  R.  153.) 
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But  he  is  not  liable  beyond  the  penalty  of  the  bail-bond.  (S 
East,  604.)  It  is  incumbent  on  the  plaintiff  to  pursue  his  re- 
medy against  the  sheriff  within  a  reasonable  time  after  the 
defendant's  neglect  to  enter  bail,  otherwise  it  may  be  lost  by 
delay.  (I  Taunt.  111.  9  East,  468.  1  Dnnl.Pr.  197.)  So,  if  an 
attachment  be  granted,  the  writ  must  be  sued  out  within  a  rea- 
sonable time,  or  the  sheriff  is  discharged.  (3  B.  8f  P.  151.  9 
East,  468.) 

The  proceedings  against  the  sheriff  may  be  stayed  upon 
terms,  in  order  to  let  in  a  trial  of  the  merits;  these  terms 
vary  with  the  circumstances.  (L  Dunl.  Pr.  198.)  If  the  plain- 
tiff has  not  lost  a  trial,  the  practice  of  the  English  courts  is, 
to  set  aside  the  proceedings  upon  putting  in  and  perfecting 
bail  above,  and  payment  of  costs:  (4  T.  R.  352.  2  II.  Bl.  235.) 
But  if  a  trial  have  been  lost,  they  further  require  that  the  at- 
tachment sliali  remain  in  the  office,  and  stand  as  a  security 
for  the  sum  recovered,  in  case  the  plaintiff  should  obtain 
judgment.  (4  T.  R.  352.)  If  the  application  be  made  on  the 
behalf  of  the  defendant,  it  is  necessary  that  there  should  be 
an  affidavit  of  merits;  or  if  made  by  the  sheriff  or  the  bail, 
though  it  cannot  be  expected  that  they  should  swear  to  merits, 
they  require  an  affidavit  that  the  application  originated  from 
them,  and  was  not  made  in  collusion  with,  or  on  indemnity 
from  the  defendant  in  the  cause.  (2  Saund.  61.  /.  I  New  Rep. 
123.)  But  upon  setting  aside  a  regular  attachment,  upon  pay- 
ment of  costs,  the  question,  whether  or  not  the  attachment 
shall  stand  as  security,  depending  upon  the  fact,  whether  a 
trial  has  been  lost,  it  is  for  the  plaintiff  who  seeks  to  qualify 
the  rule,  to  show  by  his  affidavit  the,  necessary  fucts  which 
may  entitle  him  so  to  do;  such  as  the  date  of  the  delivery  of 
the  declaration.  (5  Taunt.  606.) 

Where  the  sheriff  has  been  guilty  of  a  breach  of  duty,  in 
discharging  the  defendant  from  custody,  without  the  plaintiff's 
assent,  upon  his  own  undertaking  to  appear  and  put  in  bail, 
instead  of  taking  a  bail-bond,  the  court  will  not  assist  him, 
by  staying  the  proceedings  in  an  action  for  an  escape,  or  by 
setting  aside  the  attachment.  (7  T.  R.  236.)  The  sheriff,  af- 
ter being  obliged  to  pay  the  debt  and  costs,  may  put  the  bail- 
bond  in  suit  against  the  bail;  though  in  general  he  is  reim- 
bursed by  his  officer,  and  the,  latter  then  brings  the  action  in 
the  sheriff's  name.  (2  Saund.  61.  /.) 
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SECTION  4. 


Of  the  liability  of  Special  Bail,  and  how  discharged. 


The  bail  is  liable  for  the  sum  recovered  by  the  plaintiff, 
With  the  costs  of  suit;  and  if  the  plaintiff,  after  judgment, 
fail  in  obtaining  satisfaction  from  the  principal,  lie  may  resort 
to  the  bail,  by  issuing  a  scire  facias  on  his  recognizance;  but 
still  the  latter  may  have  recourse  to  the  alternative  of  his  un- 
dertaking, and  exonerate  himself  by  the  surrender  of  his 
principal  within  the  period  established  by  the  practice  of  the 
courts.  (1  Dunl.  Pr.  199.) 

The  defendant  having  put  in  bail,  may  render  himself,  or 

,  be  rendered  in  the  bail's  discharge,  before  or  after  judgment, 

(1  Str.  198.)  until  the  latter  has  become  fixed  in  law,  and 

within  a  certain  time  thereafter,  allowed  him,  ex  gratia,  that 

is,  by  the  favour  of  the  court. 

A  surrender  is  made  of  right,  before  the  return  of  a  capias 
ad  satisfaciendum  against  the  principal,  but  on  a  surrender 
after  its  return,  the  bail  is  only  relievable  on  motion.  (1  L.  Rat). . 
156.  Salk.  \0l.pl.  13.  1  Dunl.  Pr.  201.)  When  the  ca.sa.  is 
returned  non  est  inventus,  the  condition  of  the  recognizance  is 
broken,  and  the  bail  is  fixed  in  law,  though  further  time,  as 
just  mentioned,  is  allowed  him  ex  gratia,  by  the  practice  of 
the  courts.  But  he  is  so  far  fixed  that  he  remains  liable,  un- 
less the  body  of  the  principal  is  surrendered  within  that  time. 
If  the  principal  die,  there  is  no  relief.  But  if  he  become  en- 
titled by  the  benefit  of  the  insolvent  law  to  a  discharge  on  the 
ca.  sa.  an  exoneretur  will  be  entered  without  an  actual  sur- 
render by  the  bail,  on  application  at  any  time  before  the  re- 
turn of  the  scire  facias  against  him.  (5  Binn.  332.  338.)  The 
plaintiff  cannot  proceed  against  the  bail  without  previously 
issuing  an  execution  against  the  defendant  in  the  original 
suit,*  and  delivering  it  to  the  sheriff,  so  as  to  lie  in  his  office 


*  In  the  State  of  New  York,  by  a  statutory  provision,  it  is  made  the 
duty  of  the  sheriff  to  endeavour  to  serve  such  writ  upon  the  defendant, 
notwithstanding  any  directions  of  the  plaintiff  to  the  contrary;  (I  Dunl. 
Pr.  2d2.)  and  this  is  said  to  have  reference  to  the  English  practice,  by 
whiclrthe  sheriff  is  accustomed  to  return  -non  est  inventus  to  the  ca.  sa. 
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at  least  for  four  days  prior  to  the  return  day.  (13  East,  592. 
16  Johns.  117.)  In  the  Courts  of  Common  Pleas  of  this  State, 
on  an  appeal  from  a  justice,  the  bail  has  until  the  first  clay  of 
the  next  term  after  judgment  to  surrender  the  principal;  in 
default  of  which,  a  scire  facias  is  in  practice  issued,  without 
an  execution  previously  had  against  the  principal.  (/S'ee  Act  of 
1810.  §5.  5  Sm.  Laws,   161.) 

The  bail  may  be  proceeded  against  on  his  recognizance,  by 
action  of  debt,  as  well  as  by  scire  facias,  and  the  time  allow- 
ed him  ex  gratia,  for  surrendering  his  principal,  varies  as 
the  one  or  the  other  course  is  adopted. 

If  the  plaintiff  proceed  against  the  bail,  by  action  of  debt, 
it  is  the  settled  practice  in  the  King's  Bench  in  England,  that 
he  shall  have  eight  entire  days  in  full  term  after  the  return 
of  the  process  against  him,  in  which  to  surrender  his  prin- 
cipal; (Ld.  Ray'.'72\.  6  Mod.  132.  8  Mod.  340.)  and  this  he 
may  do,  without  any  previous  application  to  the  court.  (I 
Dunl.  Pr.  204.)  If  there  be  not  eight  days  in  the  term  in 
which  the  writ  is  returnable,  the  deficiency  is  to  be  supplied 
from  the  next  term,  (Ld.  Ray.  721.)  so  that  the  bail,  in  such 
case,  will  have  all  the  intermediate  vacation.  (1  Dunl.  Pr. 
204.)*' 

AVhen  the  surrender  is  made,  and  an  exoneretur  entered, 
the  suit  against  the  bail  is  not  thereby  put  an  end  to,  but  he 
must  apply  to  the  court  for  a  stay  of  proceedings,  which 
will  only  he  granted  on  payment  of  the  costs  of  the  action 
on  the  recognizance;  and  when  the  proceedings  are  by 
scire  facias,  the  bail  must  also  pay  the  costs.  (1  Dunl.  Pr. 
207.)  If  the  bail,  without  surrendering  his  principal,  apply 
for  a  stay  of  proceedings,  it  will  only  be  granted  on  payment 
of  the  debt  and  costs  in  the  original  action,  and  of  the  costs 
in  the  action  on  the  recognizance.  (5  T.  R.  363.)  When  he 
has  paid  the  debt,  with  his  own  funds,  without  action,  and  the 
judgment  against  the  principal  has  been  assigned  to  third  per- 
sons, at  the  request  of  the  bail,  the  court  will  not,  against 
his  wish,  at  the  instance  of  the  principal,  order  an  exoneretur 


merely  by  the  direction  of  the  plaintiff,  without  attempting-  to  serve  the 
writ;  though  if  the  defendant  were  actually  in  the  custody  of  the  sheriff, 
he  would  not  be  justified  in  returning'  non  est,  and  the  return,  and  all  the 
proceeding's  against  the  bail,  would  be  set  aside.  (1  New  Hep.  151.  2  JW. 
&  S.  238.)  In  Pennsylvania,  the  English  practice  as  to  this  does  not  seem 
to  obtain,  though  there  is  no  express  law  against  it.  But  the  sheriff  is 
bound  with  sureties,  "  without  delay  and  according  to  law,  well  and  truly 
to  serve  and  execute  all  writs  and  process  to  him  directed." 

*  For  the  cases,  when  the  time  for  surrendering  the  principal,  will,  on 
application,  be  enlarged,  See  1  Dunl.  Pr.  205,  206. 
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on  the  bail-piece  before  the  principal  has  been  taken.  (I  Binn. 
197.) 

When  the  proceeding  against  the  bail  is  by  scire  facias  on 
the  recognizance,  (which,  indeed,  in  this  State,  is  almost  the 
only  process  used  against  bail,)  the  writ  is  issued  commanding 
him  to  show  cause,  why  the  plaintiff  should  not  have  execu- 
tion against  him  for  his  debt  and  damages,  and  on  such  writ, 
if  he  show  no  sufficient  cause,  or  the  defendant  does  not  sur- 
render himself  on  the  day  of  the  return,  or  of  showing  cause, 
the  plaintiff  may  have  judgment  against  the  bail,  and  take 
out  a  ca.  sa.  or  other  process  of  execution  against  him.  (3 
Bl.  Com.  417.)  In  practice  the  bail  may  surrender  ex  gratia, 
at  any  time  before  the  rising  of  the  court,  on  the  appearance 
day,  or  quarto  die  post  of  the  return  of  the  second  sci.  fa.  (I 
Arch.  Pr.  £84.)  or  of  the  first,  where  scire  feci  is  returned, 
and  not  after.  (9  Serg.  §  P.  24.)  If  the  principal  be  in  court 
within  the  four  days  ready  to  be  surrendered,  and  the  court, 
on  a  rule  to  show  cause  why  he  should  not  be  surrendered, 
hold  the  matter  under  advisement,  without  committing  the 
principal,  he  may  be  surrendered  when  the  court  make  the 
rule  absolute,  although  the  four  days  have  expired.  (Ibid.) 

The  defendant,  if  at  large,  may  come  and  surrender  him- 
self, or  he  may  be  surrendered  by  his  bail,  and  if  he  will  not 
voluntarily  submit  to  be  surrendered,  the  bail  may  arrest  and 
take  him  at  anif.iime,  and  in  anyplace,  for  the  purpose  of  ren- 
dering him.  Thus,  bail  in  a  suit  entered  in  another  State  may 
seize  and  take  the  principal  in  this  State,  by  virtue  of  a  bail- 
piece,  (2  Yeates,  263.  7  Johns.  J 45.)  and  lie  may  depute  his 
power  to  another,  to  take  and  surrender  the  principal:*  (1 
Johns.  Cas.  413.  3  Tannt.  425.)  and  in  case  of  the  death  of 
the  bail,  his  executor  may  make  the  surrender.  (7  Johns.  153.) 
Bail  may  take  up  his  principal  when  attending  court  as  a 
suitor,  or  at  any  other  time.  (4  Yeates,  123.)  Where  the  de- 
fendant is  in  custody  on  a  charge  of  felony,  a  writ  of  habeas 
corpus  will  be  allowed  returnable  immediately,  and  the  defen- 
dant having  been  brought  up,  and  surrendered,  the  court  will 
order  an  exoneretur  to  be  entered  on  the  bail-piece,  and  then 
remand  him.  (3  Burr.  1875.  2  Johns.  482.)  But  in  general, 
when  the  defendant  is  in  prison,  it  does  not  appear  to  be  ne- 
cessary to  bring  him  up  on  a  habeas  corpus,  and  the  sheriff's 
acknowledgment  of  his  being  in  custody  is  sufficient.  (I  Bunl. 
Pr.  209.)  If  the  defendant  obtain  his  discharge  under  an  in- 
solvent law,  before  the  bail  is  completely  fixed,  the  court  will 

*  In-tte  third  section  of  the  Fee-Bill,  (f  Ee.  Laws,  369.)  seventy-five 
cents  are  allowed  the  sheriff"  for  executing-  a  bail-piec&, 
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order  an  exoneretur  to  be  entered  on  payment  of  costs,  (of 
the  sci.  fa.  and  not  of  the  original  suit)  (5  Binn.  507.)  with- 
out the  formality  of  a  surrender,  to  avoid  the  unnecessary 
circuity  of  surrendering  a  person  who  would  be  immediately 
entitled  to  his  liberation.  (1  J)unl.  Pr.  209.  5  Binn.  332,  33S.) 

Where  on  a  citation  to  show  cause  of  action,  &c.  the  de- 
fendant had  been  ordered  to  be  discharged  on  common  bail, 
but  before  the  citation  and  without  the  knowledge  of  the  de- 
fendant, the  bail  to  the  sheriff  had  entered  special  bail,  the 
court,  at  the  instance  of  the  defendant  ordered  an  exonerdur 
to  be  entered.  (2  Ball.  79.) 

The  bail  having  taken  out  a  bail-piece,  and  arrested  his 
principal,  may  commit  him  at  once  to  prison,  from  the  keeper 
of  which  he  will  obtain  a  certificate  of  surrender,  which  will 
authorise  tbe  entry  of  an  exonerdur  on  the  bail-piece.  Until 
an  exonerdur  be  entered,  the.  surrender  is  incomplete,  and  the 
bail  is  not  discharged.  (JSglk.  98.  pi.  3.  8  Mod.  Rep.  281.) 

One  of  the  conditions  of  the  recognizance  being,  that  the 
defendant  shall  surrender  himself  to  prison,  if  ho  be  arrested 
on  a  ca.  sa.  the  condition  is  strictly  complied  with,  and  the 
bail  is  discharged  from  responsibility;  and  where  he  is  dis- 
charged, by  the  taking  of  the  defendant  in  the  execution,  it  is 
not  usual  nor  necessary  to  enter  an  exonerdur  on  the  bail- 
piece.  (1  Bunl.  Pr.  214.)  If  the  principal  die,  before  the  re- 
turn of  the  ca.  sa.  the  bail  is  also  discharged;  but  afterwards 
he  takes  the  risk  of  his  death.  (5  Binn.  322.)  He  is  not 
discharged  on  the  ground  of  the  insanity  of  his  principal,  and 
that  he  is  confined  in  an  hospital;  (6  T.  R.  133.  Whar.  Big. 
p.  73.)  though  he  may  have  a  habeas  corpus  to  bring  up  the 
principal,  notwithstanding  his  lunacy,  in  order  to  surrender 
him  in  the  bail's  discharge.  (3  B.  &  P.  550.) 

No  one  shall  suffer  by  a  mistake  of  the  officer  of  the  court: 
therefore  bail  was  relieved  on  payment  of  costs  of  the  scire 
facias,  where  the  principal  offered  to  surrender  himself  in 
due,  time,  but  was  prevented  by  the  scire  facias  being  entered 
as  of  a  prior  term.  (3  Ycates,  389.) 

If  a  fi.  fa.  be  issued  by  the  plaintiff,  on  the  judgment 
against  the  principal,  he  is  not  precluded  from  afterwards  re- 
sorting to  the  bail,  even  though  part  of  the  debt  be  levied.  (4 
Johns.  407.  1  Bunl.  Pr.  214.)  Jt  is  from  the  date  of  the  judg- 
ment against  the  bail,  on  his  recognizance  that  his  lands  are 
hound,  and  not  from  the  caption  of  the  recognizance.  (I  Ball. 
131.  4  Featcs,  308.)  If  the  bail  have  no  property,  the  plaintiff 
may  elect  to  proceed  against  his  body;  but  if  that  be  taken  in 
execution,  the  plaintiff  can  never  afterwards  proceed  against 
the  principal.  (6  Johns.  97.  2  M.  &  8.  841.  Starkk,  502.) 


CHAPTER  VIII. 


<M  t*jc  ZKtlaratfoti  autr  Statement. 


THE  defendant  being  in  court,  by  entering  Ins  appearance, 
or  filing  common  or  special  bail,  or  as  a  prisoner,  the  next 
step  is  for  the  plaintiff  to  file  his  declaration,  or,  under  the 
act  of  1806,  a  statement  of  his  cause  of  action. 

The  declaration  is  a  specification,  in  a  methodical  and  le- 
gal form,  of  the  circumstances  which  constitute  the  plaintiff's 
cause  of  action.  (1  Chit.  Plead.  248.  6  Scrg.  Sf  R.  28.)  A  de- 
scription of  its  general  requisites,  or  qualifications,  and  of  its 
nature  and  form,  belongs  properly  to  treatises  on  the  science 
of  pleading,  and  cannot  be  attempted  in  a  work  on  practice, 
without  swelling  it  to  an  inconvenient  bulk;  we  will  therefore 
abstain  from  any  consideration  of  this  subject,  and  confine 
ourselves  to  that  of  filing  and  the  time  of  filing  the  declara- 
ration,  or  a  statement,  under  the  act  of  1806. 

What  is  denominated  a  statement  in  Pennsylvania,  means 
a  specification  by  the  plaintiff  of  the  cause  of  action,  which 
stands  in  the  place  of  a  declaration,  but  is  not  restricted  to 
any  particular  form;  (3  Scrg.  <§*  R.  405.)  it  is  an  immethodi- 
cal  declaration,  stating  in  substance,  the  time  of  the  contract, 
the  sum,  and  on  what  founded,  with  (what  is  an  important 
principle  in  the  statement)  (6  Serg.  8f  R.  21.)  a  certificate  of 
the  belief  of  the  plaintiff  or  his  agent,  of  what  is  really  due. 
(6  Serg.  §  R.  28.)*  For  the  act  of  assembly  authorising  a 


*  The  following  was  decided  to  be  a  good  form  of  statement,  viz. 
A.  B.         ~)      The  plaintiff's  demand  is  founded  on  the  assumption 
rs.  >  of  the  defendants  C.  D.  and  E.  F.  to  pay  the  said  plaintiff 

C.  D.  &  E.  F.  j  the  sum  of  one  thousand  dollars,  with  interest  from  the 
4th  November,  1806.  The  said  defendants  then  being  indebted  to  the 
said  plaintiff,  for  the  like  sum  of  one  thousand  dollars,  before  that  time 
paid,  laid  out,  and  expended,  to  the  use  of  the  defendants,  by  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendants,  as 
well  as  for  the  like  sum  had  and  received  by  the  defendants  to  the  use  of 

M 


82  OF  THE  DECLARATION  AND  STATEMENT. 

statement,  was  intended  by  the  legislature  to  enable  suitors 
if  they  should  think  proper,  to  conduct  their  causes,  in  plain 
cases,  without  the  intervention  of  counsel.  They  have,  there- 
fore, so  far  from  intending,  that  a  plaintiff  should  disclose  his 
cause  of  action  in  a  statement,  with  the  same  nicety  and  pre- 
cision of  averment,  that  is  necessary  in  a  declaration,  only 
required  the  plaintiff  to  specify  "  the  date  of  the  promise, 
book  account,  penal,  or  single  bill,  and  the  whole  amount  that 
he  may  believe  is  justly  due."  (6  Serg.  &f  R.  53.)  And,  if 
at  the  head  of  an  agreement  to  enter  an  amicable  action  with 
a  confession  of  judgment  by  the  defendant,  there  is  an  account 
by  the  plaintiff  for  goods  sold  the  former,  it  is  a  sufficient 
statement  of  the  cause  of  action.  (8  Serg.  8f  R.  567.)  When 
a  statement  is  filed,  if  it  follow  the  directions  of  the  act,  it  is 
good,  although  the  plaintiff,  in  an  action  on  a  contract,  does 
not  state  performance  on  his  part,  (2  Sergtf*  R.  557.)  or  does 
not  aver  performance  of  precedent  conditions;  for  that  is  im- 
plied, by  the  very  act  of  bringing  suit  for  money  that  could 
not  otherwise  be  dcmandable.  (6  Serg.  <$f  R.  54.) 

A  declaration  is  a  statement,  within  the  meaning  of  the  act 
of  1806;  (2  Browne,  40.)  but  when  a  declaration  is  filed  in 
proceedings  under  this  act,  it  must  be  formal  and  technical, 
(Ibid.  46.)  and  if  it  set  forth  no  cause  of  action  the  plaintiff 
cannot  recover;  (8  Serg.  8f  R.  316.)  though  if  it  be  merely 
too  general,  (2  Rrowne>  46.)  or  not  sufficiently  explicit  to  en- 
able a  defendant  to  meet  a  demand,  the  courts  would,  both  be- 
fore and  since  this  act,  direct  a  special  statement  of  the  items, 
or  a  bill  of  particulars  to  be  filed;  and  this  in  matters  of  ac- 
count was  always  done,  if  the  party  required  it,  (Brack,  i. 
Mis.  461.)  but  when  a  statement  alone,  does  not  contain  a  suf- 
ficiently accurate  specification  of  the  plaintiff's  demand,  the 
court  would  only  compel  him  to  file  a  more  accurate  and  par- 
ticular statement;  (1  Browne,  46.)  for  an  imperfect  statement 
is  not  to  be  scanned  as  minutely  or  examined  as  critically  as 
a  declaration.  (8  Serg.  §•  R.  263.)  Yet,  if  it  appear  on  the 
face  of  it,  that  the  plaintiff  has  no  cause  of  action  at  all,  he 
can  not  recover.  (8  Serg.  Sf  R.  317.) 

The  statement  under  the  act  of  1806,  may  be  filed  as  well 
by  the  attorney  who  institutes  the  action,  as  by  the  party  who 
brings  suit  without  his  intervention.  (2  Borwne,  40.) 

It  has  been  seen  that  under  the  act  of  1724-5,  a  declara- 
tion must  be  filed  within  five  days  before  the  return  of  the 


the  plaintiff,  one  thousand  dollars. — Interest  from  the  4th  November, 
1806.  (3  Serg.  &  li.  402.)  In  this  case  the  process  was  issued  against 
both  the  defendants,  but  one  was  not  summoned  and  did  not  appear. 
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summons  in  order  to  entitle  the  plaintiff  to  judgment  by 
default;  {ante.  p.  53.)  and  to  enable  him  to  enter  a  rule  to 
arbitrate,  after  the  return  of  the  writ,  he  must  file  a  declara- 
tion previously  to  the  rule.  Anterior  to  the  act  of  1S20,  (§  3. 
7  Re.  Laws  of  Fenn.  323.)  the  plaintiff  might  have  taken  out 
a  rule  of  reference  after  the  entry  of  the  suit  on  the  prothono- 
tary's  docket,  though  before  the  service  of  the  summons  or 
capias;  (3  Serg.  8f  R.  387.  498.)  and  though  it  was  not  neces- 
sary, prior  to  that  act,  to  file  a  declaration  or  statement  be- 
fore the  rule  to  arbitrate,  the  plaintiff  was  at  liberty  to  do  so. 
(8  Serg.  8f  R.  316.) 

The  preceding  observations  may  serve  to  show  that  there 
is  nothing  in  this  State,  to  prevent  the  plaintiff  from  declar- 
ing before  the  return  day  of  the  writ,  as  in  England,  where 
lie  can  in  no  case  declare  against  the  defendant  until  then.  (1 
Tw/d.421.) 

The  declaration  must  be  filed  in  the  office  of  the  prothono- 
tary  of  the  court,  and  at  the  same  time  (an  appearance  having 
being  effected,)  a  rule  may  be  entered  that  the  defendant  plead 
thereto,  within  the  time  specified  by  the  rules  of  the  respec- 
tive courts,  which  are  quoted  in  this  chapter,  after  the  ser- 
vice of  notice  of  the  rule:  for  without  such  rule,  the  defendant 
cannot  be  compelled  to  answer.  {Com.  Dig.  Pleader,  E.  42.) 

If,  on  the  appearance  of  the  defendant,  the  plaintiff  not 
having  previously  filed  a  declaration,  omit  to  declare  against 
him,  be  is  liable  to  be  non-prossed,  or  have  judgment  sign- 
ed against  him  for  not  prosecuting  his  suit.  It  is  called  a 
judgment  of  non-pros,  from  the  words  non-prosequitur,  &c. 
formerly  used  in  entering  it  up.  And  this  is  said,  by  a  writer 
on  the  English  practice,  to  be  the  proper  appellation  of  the 
judgment  in  actions  by  bill:  but  in  actions  by  original,  it  is 
more  commonly  called  a  judgment  of  nonsuit,  the  language 
of  the  judgment  being  non  prosequitur  breve  vel  sedam.  (Tidd. 
470.)  In  order  to  obtain  this  judgment,  the  defendant  must, 
in  the  first  place,  rule  the  plaintiff  to  declare;  as  to  which  it  is 
provided  by  the  several  rules  of  the  courts  of  Philadelphia 
county  as  follows: 

In  the  District  Court,  in  every  case  where  the  defendant's 
appearance  is  recorded  and  special  bail  entered,  if  it  is  a  suit 
where  special  bail  is  required,  rules  to  declare  (and  plead, 
and  for  other  pleadings,)  may  be  entered  in  the  prothono- 
tary's  office,  at  any  time  after  the  first  day  of  the  term  to 
which  the  process  issued  is  returnable,  and  on  four  weeks 
(six  weeks  in  the  Supreme  Court)  notice  thereof  to  tbc  ad- 
verse attorney  on  record,  and  failure  to  declare  (or  plead  ac- 
cordingly,) a  judgment  in  the  nature  of  a  judgment  by  dc- 
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fault,  or  a  non  pros,  may  be  entered:  which,  may  be  opened, 
set  aside,  or  taken  off  at  the  discretion  of  the  court,  when 
deemed  necessary  for  the  purposes  of  justice." 

But  "  this  rule  is  not  to  preclude  the  plaintiff  (or  defendant) 
in  special  cases,  from  applying  either  to  the  court  or  a  single 
judge,  for  enlarging  the  time  to  declare,  (or  plead,)  having 
first  given  reasonable  notice  in  writing  to  the  opposite  party  or 
attorney,  of  the  intended  application."  (R.  33.  Hist.  Ct.  Philad. 
R.  45.  S.  C.) 

In  the  Common  Pleas,  rules  to  declare  and  plead,  must  be 
moved  for  in  open  court;  and  no  non  pros,  nonsuit,  or  judg- 
ment by  default  shall  be  entered,  unless  done  on  motion  in 
open  court,  (R.  37,  C.  P.  Philad.  1824.) 

The  time  of  filing  the  declaration  is  to  be  distinctly  marked 
by  the  prothonotary  in  his  docket.  (R.  34,  B.  Ct.  R.  11,  C.  P. 
Philad.  1824. 

The  court  refused  to  take  off  a  non  pros,  where  a  declara- 
tion was  filed  on  the  same  day,  but  at  a  later  hour  than  that 
on  which  the  non  pros,  was  signed.  (1  Browne,  83.) 

The  defendant  may,  if  he  think  proper,  plead  to  the  action, 
before  any  declaration  has  been  filed,  and  then  lay  a  ride  for 
trial  or  non  pros.;  and  the  court  will  enforce  the  non  pros,  un- 
less the  plaintiff  file  a  declaration,  join  issue  an  J  put  the 
cause  on  the  trial  list,  before  the  rule  has  expired,  because 
all  these  things  are  necessary  to  bring  the  cause  on  to  trial. 
(2  Ball.  215.  2  Serg.  Sf  R.  405.)  But  this  practice  is  seldom 
■Boptefi. 

Wh  n  a  cause  has  been  submitted  to  arbitration  by  one  of 
the  parties,  under  the  act  of  1810,  ail  the  rules  that  have  been 
entered,  are  suspended  during  the  time  the  cause  is  actually 
before  the  arbitrators;  but  the  moment  it  is  brought  into 
court  again  by  appeal,  they  are  revived  in  the  same  manner, 
and  with  the  same  efficacy  and  effect  as  if  the  case  had  never 
been  arbitrated.  (1  Browne,  141.  115.  See  2  Serg.  <$•  R.  167.) 

A  rule  now  exists  in  the  Supreme  Court,  which  also  for- 
merly prevailed  in  the  Common  Pleas,  "  that  unless  a  decla- 
ration be  filed  in  twelve  months  from  the  first  day  of  the  term, 
to  which  an  action  is  brought,  a  non  pros,  shall  be  entered  by 
the  prothonotary  as  a  matter  of  course,  unless  the  parties 
otherwise  agree  by  writing  filed."  But  though  a  written  rule 
of  this  nature  is  not  now  to  be  found  amongst  the  rules  of  the 
latter,  or  of  the  District  Court,  it  is  a  general  rule  of  law 
that  a  plaintiff  must  declare  within  twelve  months  after  the 
return  of  the  writ,  or  he  will  be  out  of  court.  (1  Sellon,  221. 
2  T.  R.   112.  3  T.  R.  123.  5  T.  R.  35.) 

In  proceedings  under  the  act  of  March,  1806,  it  is  unne- 
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cessary  to  give  the  plaintiff  a  rule  to  declare  or  to  file  a  state- 
ment, as  it  is  made  liis  duty  by  the  fifth  section,  to  file  it  on 
or  before  the  third  day  of  the  term  to  which  the  process  issued 
is  returnable,  in  the  office  of  the  prothonotary,  and  to  appear 
at  the  second  term,  under  the  penalty  of  nonsuit.  When  the 
statement  is  thus  filed,  it  is  in  like  manner  incumbent  on  the 
defendant,  without  a  rule,  to  deliver  his  counter-statement  or 
plea,  in  the  same  office  at  least  twenty  days  before  the  next 
succeeding  term,  and  to  appear  and  make  defence  at  that  term. 
(See  ante,  p.  51-52.)  But  if  the  plaintiff  have  any  reason  to 
doubt  that  the  act  does  not  intend  or  embrace  his  cause  of 
action,  he  should  lay  a  rule  to  plead  or  answer,  before  taking 
judgment  by  default.  (3  Serg.  $  R.  253.) 

If  the  plaintiff  after  being  ruled,  neglect  to  declare  in  due 
time,  and  his  default  in  not  declaring,  be  not  set  aside,  the 
defendant  may  have  his  costs  taxed  by  the  prothonotary,  and 
bis  judgment  of  non  pros,  entered;  upon  which  he  may  issue 
execution  or  maintain  an  action  of  debt  to  recover  his  costs. 
(1  Dunl.  Pr.  303.)*  f 


*  On  the  subject  of  amendment  of  the  declaration  after  it  is  filed,  see 
§6  of  the  act  of  21st  March,  1806.  4  Sm.  Laws,  326.  Whar.  Dig.  Amend- 
ment, A.  B.  Rob.  Dig.  50.  6  Serg.  &  R.  293.  8  Serg.  &  R.  286.  7  Serg.  '& 
R.  178. 

f  By  the  act  of  the  1st  March,  1825,  re-establishing-  the  District  Court, 
the  original  jurisdiction  of  the  Supreme  Court  in  Philadelphia  county  is 
made  to  cease  in  the  month  of  the  ensuing-  July.  The  rules  of  court, 
therefore,  regulating  its  practice  at  Nisi  Prius,  then  becoming'  inopera- 
tive, we  think  it  advisable  to  discontinue  their  insertion,  from  the  present 
period  of  this  work,  and  only  to  refer  to  them  when  similar  to  the  rules 
of  the  other  two  courts,  or  when  decisions  which  they  have  superinduced, 
will  illustrate  the  latter . 


CHAPTER  IX. 


®f  3ftt&£went  to  ■*  fault* 


THE  plaintiff  having  declared,  the  defendant  must  make 
defence  by  filing  his  affidavit  of  defence,  (if  it  be  an  action  on 
a  contract)  and  pleading  to  or  answering  the  action,  else  he 
admits  the  cause  of  action,  either  impliedly  by  suffering  judg- 
ment to  be  taken  against  him  by  default,  or  expressly  by  con- 
fessing it.  In  the  present  chapter,  we  shall  consider  the  sub- 
ject of  judgment  by  default,  after  appearance,  which  in  this 
State,  is  either  for  want  of  an  affidavit  of  defence  under  the 
rules  of  court; — by  non  sum  informatus,  where  the  defendant's 
attorney  having  appeared,  says  that  he  is  not  informed  of  any 
answer  to  be  given  to  the  action; — or  by  nil  dicit,  where  the 
defendant  himself  appears,  but  says  nothing  in  bar  or  pre- 
clusion thereof.  (Tidd,  587.) 


SECTION   1. 


Of  Judgment  for  want  of  an  Affidavit  of  Defence. 

The  first  rule  of  court  requiring  an  affidavit  of  defence  to 
be  made  at  a  specified  time  after  the  declaration  had  been 
filed,  originated  in  the  Supreme  Court  in  September,  1795, 
when  all  the  attornies  of  that  court,  except  two,  signed  an 
agreement,  that  they  would  confess  judgment,  unless  the  de- 
fendant made  an  affidavit  of  his  belief  that  there  was  a  just 
defence  to  the  plaintiff's  action.  (3  Binn.  423.)  The  agreement 
was  "that  in  all  actions  then  depending,  or  which  may  here- 
after be  instituted,  in  the  same  court,  either  by  original  pro- 
cess, or  by  removal  from  any  inferior  court,  the  defendant's 
attorney  shall  confess  judgment  to  the  plaintiff  at  the  third 
court,  with  stay  of  execution  for  sixty  days  from  the  first  day 
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of  the  term,  if  the  cause  be  removed  or  originally  brought  to 
the  term  of  September  in  any  year;  and  if  brought  or  re- 
moved to  December  term,  then  with  stay  of  execution  for 
thirty  days  from  the  first  day  of  the  third  term,  (September) 
following;  and  if  removed  or  brought  to  March  term,  then 
judgment  to  be  confessed  at  the  September  term  following, 
with  stay  of  execution  for  sixty  days  from  the  first  day  of 
the  term:  unless  the  defendant  or  some  person  for  him  or  her, 
shall  make  affidavit,  at  or  before  the  second  term,  that  "to 
the  best  of  his  knowledge  and  belief"  "  there  is  a  just  de- 
fence in  whole  or  in  part,  in  the  same  cause."  And  if  the  de- 
fence is  to  part  only,  then  the  defendant's  attorney  shall  con- 
fess judgment  to  the  plaintiff,  (if  the  plaintiff's  attorney  will 
accept  the  same  in  full  satisfaction  of  his  demand)  for  so  much 
as  shall  be  acknowledged  to  be  due  to  the  plaintiff." 

"  This  agreement  lias  been  frequently  enforced,  except 
against  those  who  refused  to  sign  it,  and  who  never  gave  or 
took  any  judgment  under  it.  Some  years  after  the  making  of 
this  agreement,  with  full  experience  of  its  effects,  the  judges 
of  this  court  made  a  similar  rule  for  the  circuit  court,  which 
was  held  by  them,  and  it  was  practised  under  for  many  years 
without  objection;  (Per  Tilghman,  C.J.  3  Binn.  423.)  prob- 
ably until  that  court  was  abolished  by  the  legislature." 

♦'The  appeal  to  the  conscience  in  this  way,  took  its  rise  in 
the  inadequacy  of  the  judiciary  establishment  to  reach  the 
trial  of  a  cause,  by  the  common  rules,  in  a  reasonable  time; 
and  was  a  substitute  to  a  certain  extent,  for  what  the  legis- 
lature ought  to  have  done,  by  the  constitution  of  the  courts, 
rendering  it  possible  to  reach  the  trial  of  causes  in  a  reason- 
able time."  (Fer.  Brackenridge,  J.  3  Binn.  426.) 

The  District  Court  for  the  city  and  county  of  Philadel- 
phia have  ordered  a  similar  rule,  both  in  actions  which  do 
and  do  not  require  the  entering  of  special  bail,  as  follows: 

First,  "  Iri  all  actions  brought  or  hereafter  to  be  brought 
in  this  court,  of  debt  or  contract,  where  special  bail  is  not 
required,  the  plaintiff  shall  be  at  liberty  to  direct  judgment 
by  default  to  be  entered  of  course  in  the  prothonotarys  office, 
at  any  time  after  the  third  Monday  of  the  next  succeeding 
term,  to  which  the  process  issued  is  returnable;  unless  the 
defendant,  or  some  person  for  him  or  her  shall  have  made 
an  affidavit,  and  previously  filed  the  same  in  the  prothono- 
tary's  office,  stating  that  to  the  best  of  his  or  her  knowledge 
and  belief,  there  is  a  just  defence  in  whole  or  in  part  in  the 
said  cause;  and  if  the  defence  be  to  part  only,  the  defendant 
shall  specify  the  sum  which  he  admits  to  be  due,  and  judgment 
may  be  entered  for  the  plaintiff  for  so  much  as  is  or  shall  be 
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thus  acknowledged  to  be  due;  provided  always,  that  no  judg- 
ment shall  be  entered  by  virtue  of  this  rule,  unless  the  plain- 
tiff shali  have  filed  a  declaration  on  or  before  the  third  day 
of  the  term  to  which  the  process  issued  is  returnable." 

Secondly,  « In  all  actions  where  special  bail  shall  be  re- 
quired, if  the  plaintiff  shall  file  his  declaration  within  the 
first  three  days  of  the  next  term  after  special  bail  shall  be  en- 
tered and  the  defendant  shall  not  make  such  affidavit  as  afore- 
said on  or  before  the  third  Monday  of  such  term,  then  the 
plaintiff  may  enter  judgment  by  default  as  aforesaid,  but  if 
in  either  case  the  defendant  shall  make  such  affidavit  within 
the  times  aforesaid,  and  the  plaintiff  will  not  take  judgment 
for  and  accept  the  sum  so  admitted  to  be  due  by  the  defen- 
dant, in  full  satisfaction  of  his  demand,  and  shall  proceed  to 
arbitrate  or  try  the  cause  by  jury,  and  shall  not  recover  a 
sum  greater  than  what  was  admitted  to  be  due  by  the  defen- 
dant, the  plaintiff  shall  pay  ail  costs  which  shall  accrue  after 
the  making  and  filing  such  affidavit  by  the  defendant  as  afore- 
said." (R,Q.) 

A  similar  rule  was  established  by  the  Court  of  Common 
Pleas  of  this  county,  the  validity  of  which  was  contested  in 
the  Supreme  Court;  but  it  was  decided  by  that  court  that  the 
Common  Pleas  had  authority  to  adopt  such  a  rule.  (3  Binn. 
4£3.)  However,  it  no  longer  exists  in  that  court,  it  being  de- 
clared in  the  rules  established  on  the  1st  of  January,  1824, 
that  "  all  the  rules  heretofore  made  respecting  affidavits  of 
defence  being,  in  the  opinion  of  the  court,  rendered  unneces- 
sary by  the  operation  of  the  act  regulating  arbitrations,  are 
abolished.??  (Rules,  C.  F.PhUatl.  1824.  See  4  Binn.  429-430.) 

Although  such  a  rule  no  longer  exists  in  this  court,  there 
are  a  few  decisions  respecting  affidavits  of  defence  which  re- 
fer to  it  while  in  existence,  and  which  may  be  applied  to  the 
rule  of  similar  import,  in  the  District  Court,  still  in  operation. 

A  rule  of  this  kind,  in  the  first  place,  "ought  to  receive 
a  strict  construction,  because  it  gives  to  the  plaintiff  extra- 
ordinary advantages:"  (Per  Tilghman,  C.  J.  3  Serg.  8f  R. 
253.)  and  as  to  the  agreement  to  the  rule  in  the  Supreme 
Court  by  the  counsel  practising  -in  it,  although  it  is  in  terms 
so  general  as  to  comprehend  all  actions,  yet  it  has  been  con- 
strued according  to  its  intent.  It  does  not  extend  to  torts,  or 
those  actions  in  which  the  plaintiff,  having  no  certain  demand, 
it,  is  evident  from  the  nature  of  the  case,  that  there  is  cause 
of  dispute.  (5  Binn.  457.)  It  does  not  extend  to  executors  or 
administrators,  (4  Yeates,  235. 2  Browne,  39.)  because,  not 
being  privy  to  the  transactions  of  the  deceased,  it  would  be 
unreasonable  to  put  them  to  an  oath.  But  where  judgment  is 
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obtained  against  an  executor  himself,  in  an  action  against  him, 
such  an-  affidavit,  though  not  necessary  in  the  original  action, 
is  requisite  in  a  scire  facias  post  annum  et  diem  to  revive  the 
judgment.  For  it  must  be  within  his  own  knowledge  whether 
he  had  a  just  cause  of  defence  to  an  action  thus  circum- 
stanced. Payment  is  almost  the  only  defence  that  can  be  set 
up  in  such  a  case;  and  lie  must  know  whether  he  had  paid  any 
thing,  and  how  much.  (S  Serg.  8f  R.  163.)  Neither  does 
the  rule  extend  to  infants,  who  can  appear  only  by  guardian; 
because  it  ought  not  to  be  supposed,  that  any  agreement 
of  attorneys  with  respect  to  the  confession  of  judgments  in 
general,  was  intended  to  comprehend  cases  in  which  the  de- 
fendant cannot  appear  by  attorney.  The  insisting  on  an  oath 
from  the  defendant  or  his  guardian,  is  not  consistent  with 
that  care  and  protection  which  have  ever  been  extended 
to  infants  by  courts  of  justice.  (5  Binn.  455.)  The  rule 
does  not  extend  to  the  case  of  a  bail-bond,  or  other  bonds 
with  a  collateral  condition.  (3  Serg.  $■  R.  250.)  An  action 
against  a  clergyman  for  the  penalty  of  50/.  imposed  by  the 
act  of  assembly,  for  marrying  a  minor  without  consent  of 
parents,  is  not  within. the  rule.  (I  Browne,  135.)  It  was  said 
in  the  case  in  which  this  was  ruled,  by  the  counsel  for  the 
defendant,  and  apparently  agreed  to  by  the  court,  that  the 
spirit  of  the  rule  could  only  extend  to  cases  where  money 
was  actually  due  and  payable,  whet  hereby  bond,  note,  or  book 
account.  (lb.  154.  See  5  Binn.  457.  Supra,  p.  88.)  A  com- 
pliance with  the  rule  is  not  necessary,  where  there  has  been 
an  award  of  arbitrators,  finding  that  the  plaintiff  has  no  cause 
of  action.  (4  Binn.-  428.)  And  it  was  determined  at  the  last 
term  of  the  late  District  Court,  that  on  an  appeal  by  the 
defendant  from  an  award,  the  affidavit  for  an  appeal  is  a 
sufficient  affidavit  of  defence.  If  a  plea  in  abatement  is  en- 
tered in  time,  such  plea  must  be  replied  to  and  disposed  of 
before  any  judgment  can  be  signed  for  want  of  an  affidavit 
of  defence;  for  it  may  be,  that  the  defendant  has  no  defence 
upon  the  merits,  still  lie  ought  to  be  entitled  to  the  advantage 
of  his  plea  in  abatement,  (2  Browne,  175,)  but  the,  affidavit 
supporting  such  a  plea  is  not  a  sufficient  affidavit  of  defence; 
the  rule  means  an  affidavit  of  defence  upon  the  merits.  (Ibid.) 
But  the  rule  applies  to  actions  brought  by  the  Commonwealth 
on  forfeited  recognizances,  for  the  appearance  of  persons 
charged  with  offences.  (1  Browne,  237.)  And  a  scire  facias 
on  a  recognizance  of  bail  is  within  the  rule;  for  it  is  an  action 
on  a  contract.  (1  Browne,  317.) 

A  third  person,  fully  acquainted  with  the  circumstances, 
may  make  the  affidavit  of  defence  when  the  party  himself  from 
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extreme  sickness  is  incapable  of  making  it.  Where  the  de- 
fendant was  bed-ridden,  and  judgment  was  entered  by  default 
at  the  first  term,  on  affidavit  of  defence  by  a  third  person,  the 
defendant  was  let  into  a  trial,  but  the  judgment  was  ordered 
to  stand  as  a  security.  (1  Vail.  248.) 

The  only  regular  and  legal  evidence  of  the  time  of  filing 
an  affidavit  of  defence,  is  the  endorsement  of  the  prothono- 
tary,  and  parol  evidence  of  the  time  will  not  be  received.  (I 
Browne,  323.) 


SECTION  2. 


Of  Judgment  by  default  on  non  sum  informatus,  and  nil  dicit. 


"When  judgment  by  default  on  non  sum  informatns  is  taken, 
(for  it  is  said  to  be  now  seldom  or  never  used)  (Tidd.  587.) 
it  is  only  in  cases  where  judgment  is  entered  in  pursuance  of 
a  previous  agreement  between  the  parties;  (2  Arch.  Pr.  8.) 
or  when  the  plaintiff's  attorney  accepts  a  judgment  of  this 
kind  after  a  plea  put  in  by  the  defendant,  which  he  allows  the 
latter  to  retract.  (2  Ball.  111.) 

Judgment  by  nil  dicit  is  either  for  want  of  any  plea  at  all: 
or  for  want  of  a  plea  adapted  to  the  nature  of  the  action  or 
circumstances  of  the  case,  or  for  not  pleading  in  a  proper 
manner,  or  within  the  times  limited  by  the  rules  of  courtj 
(Tidd.  588.  2  Arch.  Pr.  8.)  or  in  cases  under  the  act  of  March 
1806,  for  not  appearing  consonantly  with  the  exigency  of  the 
5th  section  and  making  defence  without  a  rule  to  plead. 

When  the  plaintiff  conceives  himself  entitled  to  judgment 
by  default,  he  should  not  enter  it  without  attending  to  the  na- 
ture of  the  action  which  he  has  brought,  and  whether  it  were 
founded  on  or  conducted  according  to  the  directions  of  the  act 
of  assembly  of  1724-5.  or  that  of  1806.  If  it  be  a  proceeding 
under  the  latter  act,  the  time  given  to  the  defendant  by  the 
5th  section  to  appear  and  make  defence  is  the  third  day  of  the 
next  succeeding  term  to  which  the  process  issued  is  returna- 
ble when  the  term  is  for  one  week,  and  the  second  Monday 
of  the  term,  when  it  is  to  continue  two  weeks;  and  if  a  judg- 
ment be  entered  before  this  time,  it  will  be  opened  by  the 
court  on  application.  (See  4  Serg.  $•  R.  237.)  It  seems  too 
that  to  enable  the  plaintiff  to  take  judgment  by  default  under 
this  act,  the  writ  should  be  in  debt  and  not  in  case,  (8  Serg. 
$  It.  503.)  although  the  law  floes  not  appbar  to  speak  of,  or 


OF  JIDCMEST  BY  DEFAULT,  &C. 

to  intend  actions  of  debt,  but  simply  actions  for  the  recovery 
of  debts. 

When  judgment  by  default  for  want  of  a  plea  is  taken  af- 
ter a  rule  to  plead  lias  been  given,  may  be  seen  fmm  the  rules 
of  court  introduced  and  considered  when  we  weWireatiifg  of 
filing  the  declaration.  (Ante,  83 — 84.)  When  the  defendant 
pleads  before  he  has  appeared,  or  where  his  plea  is  not  adapted 
to  the  nature  of  the  action,  as  nil  debet  in  assumpsit  or  non  as- 
sumpsit in  debt,  the  plaintiff  may  treat  the  plea  as  a  nullity  and 
have  judgment  by  default.  (4  T.  R.  578.  Barnes,  257.  4  Taunt. 
164.)  So,  if  the  defendant,  after  craving  oyer  of  a  deed,  do  not 
set  forth  the  whole  deed,  the  plaintiff  is  entitled  to  judgment 
a9  for  want  of  a  plea.  (4  T.  R.  370.)  If  the  plea  do  not  answer 
the  whole  of  the  declaration,  judgment  by  nil  dicit  may  in 
general  be  signed,  for  the  part  not  answered,  and  the  action 
may  be  proceeded  in  for  the  residue.  The  rule  upon  this  subject 
is  thus:  if  a  plea  begin  as  an  answer  to  part  only,  and  is  in  truth 
an  answer  only  to  that  part,  (1  Saund.  28.  n.  1,  2,  3.)  or  if  it 
begin  as  an  answer  to  part,  but  afterwards  answer  more,  (1 
Saund.  28.  n.  3.  sed  vide  2  B.  <§•  P.  427.)  the  plaintiff  should 
sign  judgment  for  that  part  of  the  cause  of  action,  which  the 
plea  in  its  commencement  does  not  profess  to  answer;  other- 
wise, if  instead  of  doing  so,  he  demur  or  plead  over,  the  whole 
action  will  be  discontinued.  (2  Arch.  Fr.  S-9.)  If  on  the  con- 
trary the  plea  begin  as  an  answer  to  the  whole,  but  in  truth  be 
only  an  answer  to  part,  the  plaintiff  cannot  sign  judgment  for 
the  part  not  answered,  but  should  demur,  because  the  whole 
plea  is  bad.  (1  Saund.  28.  n.  1,  2,  3. — 296.  n.  1.)  If  a  plea  be 
bad  or  frivolous,  the  plaintiff  may  either  demur  to  it,  or  treat 
it  as  a  nullity,  and  enter  judgment,  by  default;  (1  B.  <§•  P. 
646.  3.  B.  $  P.  398.  Barnes,  338.)  but  if  it  be  not  palpably 
bad  and  void  on  the  face  of  it,  he  must  resort  to  his  demur- 
rer. (5  T.  R.  152.) 

If  the  defendant  plead  a  plea  in  abatement,  (2  Saund.  210. 
e.)  without  a  verification  by  affidavit,  or  if  he  plead  a  tender, 
without  paying  the  money  into  court,  (Sira.  638.  Com.  Big. 
Pleader,  E.  42.)  the  plaintiff  may  enter  judgment  by  default. 
In  like  manner,  he  may  enter  the  defendant's  default  for  not 
rejoining;  (5  T.  R.  152.)  or  for  not  pleading  to  a  n(vw  assign- 
ment, or  joining  in  demurrer  when  necessary.  (Ti&d.  Ft.  588.) 

If  the  defendant  make  default  at  the  trial,  this  is  not  such 
a  default  as  will  entitle  the  plaintiff  to  sign  judgment;  but  he 
must  proceed  regularly  to  verdict  and  judgment,  in  the  same 
manner  as  if  the  action  were  defended.  (2  Arch.  Pr.  9.) 

A  judgment  by  default  is  interlocutory,  in  assumpsit,  co- 
venant, trespass,  case,  and  replevin,  where  the  sole  object  of 
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the  action  is  damages;  but  in  debt  and  ejectment,  damages 
not  being  the  principal  object  of  the  action,  the  plaintiff 
usually  signs  final  judgment  in  the  first  instance,  (2  Arch.  Pr. 
9.  <Sf  see  TMd.  503.)  except  in  actions  of  debt  within  the 
statute  of  ■$•  9.  W.  III.  c.  11.  $  8.  in  force  in  this  State.  (3. 
Binn.  625.  Bob.  Dig.  142.  See  2  Arch.  Pr.  1 1.) 

If  any  of  the  proceedings  on  the  part  of  the  plaintiff  be 
irregular,  and  the  irregularity  be  not  waived  by  any  act  of 
the  defendant,  or  if  judgment  be  signed  when  in  fact  the 
defendant  has  not  been  guilty  of  any  default,  the  court 
upon  motion  will  set  aside  the  judgment.  (2  Arch.  Pr.  11.)  It 
is  said  that  this  motion  must  be  made  two  days  before  inquiry 
executed;  (1  Sellon,  345.)  or  if  the  writ  of  inquiry  be  execu- 
ted in  vacation,  notice  of  the  motion  should  be  given  two  days 
previously  to  the  plaintiff's  attorney.  (Tidd.  499.)  The  plain- 
tiff also,  may  waive  or  relinquish  judgment  by  default, 
whether  irregularly  (2  Arch.  Pr.  11.)  or  regularly  entered, 
(1  Dunl.  Pr.  378.)  by  getting  the  clerk  to  strike  it  out. 

On  a  judgment  obtained  in  one  State,  against  a  person  re- 
siding in  another,  who  was  never  served  with  process,  or  no- 
tified of  the  existence  of  the  suit,  his  remedy  is  by  motion, 
accompanied  with  sufficient  proof  to  the  court,  in  which  the 
judgment  was  entered,  who  will  stay  the  execution  if  issued, 
and  set  aside  the  judgment.  (1  Peters' Rep.  1 55.)  The  attorney 
and  the  plaintiff  are  answerable  in  damages  to  the  defendant^ 
so  also  is  the  officer  to  whom  the  process  was  delivered,  if  the 
judgment  were  entered  by  default,  for  non  appearance,  upon 
a  false  return.  (Ibid.) 

The  court  will  also  in  some  cases,  on  the  defendant's  ap- 
plication, set  aside  a  regular  judgment,  upon  an  affidavit  of 
merits,  if  the  plaintiff  have  not  lost  a  trial.  (2  Salk.  518.  1 
Salk.  402.)  This  is,  however,  wholly  discretionary  in  the 
court  to  do  or  not.  (See  ante,  p.  34.)  And  where  it  appeared 
that  the  defendant  had  refused  to  accede  to  equitable  terms  of 
compromise,  the  Court  of  Common  Pleas  in  England  would 
not  set  aside  a  regular  judgment  by  default.  (4  Taunt.  885.) 
When  the  court  set  aside  a  regular  judgment,  it  is  usually 
upon  the  terms  of  the  defendant's  paying  costs,  (1  Salk.  402. 
See  Barnes,  256.)  pleading  issuably  instanter,  (l  Burr.  586.) 
(that  is,  giving  a  plea  in  chief  to  the  merits,  upon  which  the 
plaintiff  may  take  issue  and  go  to  trial,  or  by  demurring  for 
some  defect  in  substance)  (1  Chit.  Plead.  505.)  taking  short 
notice  of  trial,  (1  Barnes,  242.)  and  giving  judgment  of  the 
term,  (2  Stra.  823.)  when  necessary;  and  in  some  cases  also 
they  will  order  the  defendant  to  bring  the  money  into  court* 
(Barnes,  243.) 


CHAPTER  X. 


<M  3tt&gWeitt  fc£  <£X8HftggtOH< 


JUDGMENT  by  confession  is  cither  by  cognovit  action' 
em,  or  by  warrant  of  attorney:  the  former  applying  where  an 
action  has  been  commenced,  and  the  latter  being  generally 
given  as  a  security  for  a  debt  where  no  suit  is  pending,  (1  Ihinh 
Pr.  556.)  though  sometimes  given  on  compromising  a  suit.  In 
the  present  chapter,  we  vviil  treat  first  of  the  cognovit,  and  se- 
condly of  the  warrant  of  attorney. 


section  1. 
Of  a  Cognovit. 


"Where  the  defendant  has  no  available  defence  to  make  to 
the  action,  it  is  usual  for  Mm,  instead  of  proceeding  to  trial, 
or  of  allowing  judgment  to  pass  against  him  by  default,  to 
give  the  plaintiff  a  cognovit  or  written  confession  of  the  ac- 
tion, usually  upon  condition  that  he  shall  be  allowed  a  certain 
time  for  the  payment  of  the  debt  or  damages,  the  amount  of 
such  debt  and  damages  being  first  ascertained  and  agreed 
upon.  (2  Jlrchb.  Pr.  5.)  If  no  time  be  stipulated  in  the  cognovit 
for  payment,  the  defendant,  if  a  freeholder,  is  then  entitled 
under  the  7th  section  of  the  act  of  March,  1806,  (4  Sm.  Laws, 
326.)  to  the  usual  stay  of  execution  according  to  the  amount 
of  the  judgment  confessed;  if  he  be  not  a  freeholder,  then  by 
complying  with  the  requisitions  of  the  act.  The  cognovit  also 
generally  contains  an  agreement  upon  the  part  of  the  defen- 
dant that  no  writ  of  error  shall  be  brought.  (2  Arch.  Pr.  5.) 

A  cognovit  is  given  either  where  there  has  been  no  plea, 
or  after  plea  pleaded:  if  given  before  plea,  it  merely  states 
the  confession,  the  amount  of  the  debt  or  damages,  the  terms 
upon  which  the  confession  is  given,  and  the  defendant's  agree- 
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ment  not  to  bring  a  writ  of  error,  (2  Arch.  Pr.  5,  where  Tidd, 
Forms,  156.  §  1,  2.  and  1  Sellon,  372.  are  referred  to  for  a 
form,)  but  if  given  after  plea  pleaded,  it  also  contains  an 
Agreement  to  withdraw  the  plea;  in  which  case  it  is  termed  a 
cognovit  actionem  relictd  verificatione  from  the  form  of  the  en- 
try of  it  upon  the  roll.  (2  Arch.  Pr.  5.)  The  confession  of  the 
action,  may,  it  is  said,  be  given  before  the  plaintiff  has  de- 
clared, (Id.  cites  7  Taunt.  701.)*  particularly  where  the  cause 
of  action  is  expressed  in  the  process,  (which  original  writs  in 
Pennsylvania,  especially  those  under  the  act  of  1806,  always 
do,)  but  in  England  it  is  more  regular,  if  the  parties  com- 
promise before  declaration,  to  take  a  warrant  of  attorney  to 
confess  judgment,  as  security  for  the  debt  and  costs.  (Tidd. 
585.*)  When  the  defendant  has  appeared  by  attorney,  and 
judgment  is  entered  against  him,  it  will  be  taken  to  be  by 
confession.  (3  Yeates,  149.)  If  the  amount  of  damages  be  not 
ascertained  by  the  cognovit,  the  plaintiff  must  enter  interlo- 
cutory judgment,  and  proceed  to  assess  his  damages  as  on  a 
default.  (1  Dunl.  Pr.  357.  2  Arch.Pr.  7.)  «  If  the  plaintiff's 
demand  is  in  nature  of  a  debt,  which  may  be  ascertained  by 
calculation,  whether  it  arise  on  a  note  or  other  writing,  or 
on  an  account,  it  is  sufficient  to  enter  judgment  generally. 
The  judgment  is  supposed  to  be  for  the  amount  of  damages 
laid  in  the  declaration,  and  the  execution  issues  accordingly. 
But  the  plaintiff  indorses  on  the  execution  the  amount  of  the 
actual  debt,  and  if  the  defendant  complains  that  injustice  has 
been  done,  the  court  are  always  ready  to  give  immediate  and 
liberal  relief  on  motion.  Relief  may  likewise  be  given  by  a 
judge  at  his  chambers  before  the  •return  of  the  execution,  a 
proper  case  being  laid  before  him  verified  by  oath."  (Per 
Tilghman,  C.  J.  2  Serg.  $  R.  155.) 

A  judgment  confessed  by  the  defendant  with  an  agree- 
ment that  he  be  at  liberty  to  have  a  trial,  whether  any  thing, 
and  how  much  maybe  due,  admits  nothing,  but  the  plaintiff  is 


*  The  practice  in  reference  to  the  form  and  nature  of  a  cognovit,  as 
above  stated,  is  that  which  prevails  in  England  and  would  be  regular  in 
Pennsylvania,  but  it  is  seldom  that  the  same  practice  is  observed  here 
either  as  to  the  form  of  a  confession  of  judgment,  or  as  to  the  entering  of 
it  on  record.  Frequently,  immediately  after  the  institution  of  an  action, 
both  before  and  after  the  return  of  the  writ,  the  defendant's  attorney 
confesses  judgment  generally  in  words  to  the  following  effect :  "  I  ap- 
pear for  the  defendant,  and  confess  judgment  to  the  plaintiff  for  the  sum 
of  ..  to  take  effect  as  if  given  on  an  award  of  arbitrators  for  the  same 
sum,  filed  this  day.  A.  B.  Attorney  for  defendant, — July  — th,  1825.  It  is 
not  always  that  the  latter  clause  has  a  determinate  meaning;  though,  when 
a  rule  to  arbitrate  has  been  entered,  it  may  be  presumed  to  be  a  reserva- 
tion by  the  defendant  of  his  right  to  appeal  within  twenty  days. 
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nevertheless  bound  to  prove  his  case  as  laid  in  the  declaration. 
(1  Feates,  253.)  It  is  usual  at  the  bar  thus  to  enter  judgments, 
in  order  to  bind  lands,  or  for  the  purpose  of  proceeding  to 
charge  the  special  bail,  and  under  these  judgments  to  try 
or  refer  the  suits.  In  many  instances,  after  such  judgments 
confessed  to  plaintiffs,  verdicts,  reports  of  referees  and  judg- 
ments for  the  defendants  have  succeeded.  (Ibid.)  Where  an 
attorney  appears  specially  for  one  defendant  in  a  suit  against 
two;  and  afterwards,  as  attorney  «  for  the  defendant"  ac- 
knowledges judgment  in  favour  of  the  plaintiff  it  is  a  good 
judgment  only  as  to  the  defendant  for  whom  such  attorney  ap- 
peared, and  a  joint  execution  is  erroneous.  Although  the  ac- 
knowledgment is  made  in  behalf  of  the  «  defendant"  in  the 
singular  number,, .which  in  strictness,  is  applicable  only  to 
one,  yet  if  the  attorney  who  confessed  the  judgment  had  ap- 
peared for  both,  there  might  perhaps  be  a  difference.  (5  Serg. 
$  R.  294.) 

When  the  legal  or  the  stipulated  stay  of  execution  on  a 
confession  of  judgment  has  expired,  the  plaintiff  sues  out  ex- 
ecution, to  recover  the  amount  confessed,  and  if  the  cogno- 
vit be  only  of  part  of  the  cause  of  action,  (as  it  may)  and 
not  of  the  entire,  he  must  levy  for  that  part  and  proceed  in 
the  original  action  for  the  residue.  (1  Sellon,  373.  Tidd,  495.) 

In  cases  under  the  act  of  21st  March,  1806,  where  a  de- 
fendant is  willing  to  confess  judgment  for  a  certain  amount, 
"if  the  plaintiff,  on  trial  being  had,  do  not  recover  more  than 
the  amount  for  which  the  defendant  was  willing  to  confess 
judgment,  he  shall  not  recover  any  costs  that  accrued  on  the 
cause  subsequent  to  the  offer  of  confessing  judgment,  except- 
ing the  costs  of  issuing  and  serving  a  writ  of  execution  when 
the  same  may  be  necessary."  (§  5.  4  Sm.  Laws,  329.) 

As  to  the  confession  of  judgment  in  writing  in  the  presence 
of  two  witnesses  upon  the  entry  of  an  amicable  action,  con- 
formably to  the  act  of  March,  1806,  vide  ante,  p.  53.  An 
entry  or  confession  of  judgment  by  the  prothonotary,  in 
pursuance  of  an  agreement,  that  an  amicable  action  shall  be 
entered,  and  that  he  shall  enter  judgment  against  the  defen- 
dants in  a  certain  sum  is  independent  of  that  act,  and  is  valid; 
for  the  agreement  is  a  sufficient  authority  to  the  prothonota- 
ry to  enter  an  appearance  of  the  defendants  in  proper  persons, 
and  a  confession  of  judgment  by  them  for  the  sum  mentioned 
in  the  agreement.  (8  Serg.  &  R.  567.) 

Besides  the  case  of  judgment  by  default,  where  the  defen- 
dant's default  is  deemed  tantamount  to  a  confession,  (and  which 
was  considered  in  the  preceding  chapter)  there  is  also  a  con- 
fession of  action  in  some  cases  implied  in  the  defendant's 
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pleading;  as  when  an  executor  or  administrator  pleads  plene 
administravit,  or  plene  administravit  prceter,  without  pleading 
in  bar,  this  is  impliedly  a  confession  of  the  action;  and  upon 
the  plea  of  plene  administravit,  the  plaintiff  may  take  judg- 
ment of  assets  in  futuro;  or  upon  plene  administravit  premier 
take  judgment  presently  of  the  assets  acknowledged  to  be  in 
the  hands  of  the  defendant,  and  of  assets  in  futuro  for  the 
residue.  (2  Arch.  Pr.  7.  131-132.) 


SECTION    2. 


Of  Warrants  of  Attorney. 


A  warrant  of  attorney  is  a  written  authority  to  the  attorney 
or  attorneys  to  whom  it  is  directed,  to  appear  for  the  party 
executing  it,  receive  a  declaration  for  him  in  an  action,  at 
the  suit  of  a  person  therein  mentioned,  and  thereupon  to  con- 
fess the  action,  or  suffer  judgment  to  pass  by  default;  and  to 
sign  a  release  of  all  errors  and  defects  touching  such  proceed- 
ings. (2  Arch.  Pr.  12.  Bing.  on  Judgments,  38.)  Where  a  party 
gives  a  warrant  of  attorney  as  security  for  a  debt  on  which  no 
suit  is  pending,  it  is  usual  at  the  same  time  to  execute  a  bond, 
conditioned  for  the  payment  of  the  debt,  with  interest,  either 
immediately,  or  within  a  stipulated  time  after  the  date,  to 
which  bond,  the  warrant  refers,  and  authorizes  a  confession  of 
judgment  for  the  penalty,  (t  Bunl.Pr.  359.  See  1  Ball.  133.) 
The  person  to  whom  the  warrant  of  attorney  is  given,  has  all 
the  benefit  of  a  judgment  and  execution  against  the  debtor's 
person  and  property,  without  being  delayed  by  any  interme- 
diate process,  as  in  the  case  of  a  regular  suit;  (1  Cromp.  Pr. 
316.)  and  if  it  be  given  to  confess  a  judgment  unconditional- 
ly, or  without  delay  of  execution,  judgment  may  be  signed, 
and  execution  may  be  taken  out  upon  the  same  day  it  is  given; 
and  thus  a  debtor  may  give  one  creditor  a  preference  to  an- 
other, who  has  obtained  a  judgment  after  long  litigation.  (5 
T.  R.  235.) 

The  warrant  of  attorney  must  be  subscribed  by  the  defen- 
dant, and  it  is  generally  by  deed  with  an  attesting  witness;  but 
it  has  been  held  that  an  attesting  witness  was  not  necessary, 
and  that  it  was  not  even  requisite  that  it  should  be  by  deed. 
(5  Taunt.  264.) 

The  manner  of  entering  up  judgment  on  a  warrant  of  at- 
torney is  as  follows.  A  declaration  in  debt  is  made  out  by 
the  plaintiff's  attorney,  at  the  end  of  which?  judgment  is  con- 
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fessed  for  the  defendant  and  signed  by  the  attorney  to  whom 
the  warrant  is  directed  (which  is  usually  the  attorney  for  the 
plaintiff).  If  the  warrant  of  attorney  justify  immediate  execu- 
tion, a  pr&cipe  for  this  may  he  written  on  the  back  of  the  decla- 
ration. The  declaration  thus  prepared,  with  the  warrant  of  at- 
torney, must  be  filed  with  the  prothonotary;  all  this  may  be 
performed  at  once;  and  judgment  may  be  entered  in  vacation, 
as  well  as  in  term,  but  if  in  vacation,  the  judgment  must  be 
entered  as  of  the  preceding  term.  (2  Ld.  Raym.  766.  S50.) 

If  a  bond  have  been  given  with  a  warrant  of  attorney,  the 
declaration  is  made  out  in  debt  on  bond;  if  not,  it  is  usually 
made  out  on  a  mutuatus,  that  is,  as  on  an  instrument  not  un- 
der seal;  hut  in  all  cases  the  warrant  of  attorney  must  be 
strictly  pursued  in  entering  up  the  judgment.  (2  Arch.  Fr. 
17.)  Therefore,  if,  on  a  warrant  to  enter  up  judgment  in 
debt  on  bond,  judgment  he  entered  up  in  debt  on  a  mutaatus, 
the  court  will  set  it  aside  as  irregular.  (8  T.  R.  153.) 

By  the  act  of  24th  February  1806,  §  28;  (4  Sm.  Laws,  278.) 
"  it  shall  be  the  duty  of  the  prothonotary  of  any  court  of 
record  within  this  commonwealth,  on  the  application  of  any 
person  being  the  original  holder  (or  assignee  of  such  holder) 
of  a  note,  bond,  or  other  instrument  of  writing  in  which  judg- 
ment is  confessed,  or  containing  a  warrant  for  an  attorney  at 
law  or  other  person  to  confess  judgment,  to  enter  judgment 
against  the  person  or  persons,  who  executed  the  same  for  the 
amount,  which,  from  the  face  of  the  instrument,  may  appear  to 
be  due,  without  the  agency  of  an  attorney,  or  declaration  filed, 
with  such  stay  of  execution  as  may  be  therein  mentioned,  for 
the  fee  of  one  dollar,  to  be  paid  by  the  defendant;  particularly 
entering  on  his  docket  the  date  and  tenor  of  the  instrument  of 
writing,  on  which  the  judgment  may  be  founded,  which  shall 
have  the  same  force  and  effect,  as  if  a  declaration  had  been 
filed,  and  judgment  confessed  by  an  attorney,  or  judgment 
obtained  in  open  court,  and  in  term  time;  and  the  defendant 
shall  not  be  compelled  to  pay  any  costs,  or  fee  to  the  plaintiff's 
attorney,  when  judgment  is  entered  on  any  instrument  of 
writing  as  aforesaid."  When  a  judgment  entered  pursuant  to 
this  act,  is  opened,  and  the  defendant  let  into  a  defence,  nei- 
ther declaration  nor  statement  is  necessary.  (8  Serg.  8f  R. 
263.)  The  evident  and  sole  end  of  this  act,  was,  it  is  said,  to 
exempt  the  obligor  from  the  payment  of  costs  to  an  ;  ttorney. 
(7  Serg.  <§*  R.  307.)  And  no  set  form  of  words  is  prescribed, 
in  which  the  prothonotary  shall  enter  judgment,  as  it  is  to  be 
desired  there  should  have  been,  both  for  the  sake  of  uniformi- 
ty and  precision.  There  being  no  literal  form  directed,  and 
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no  precedent  to  guide  the  prothonotaries  in  the  exercise  of 
this  duty,  each  has  adopted  his  own  mode.  (7  Serg.  <$(■  R.  307.) 

The  party  giving  a  warrant  of  attorney,  cannot  revoke  it 
by  his  own  act:  (Ld.  Raijm.  850.  Salk.  87.  pi.  6.)  but  the 
death  of  either  party  is,  generally  speaking,  a  countermand 
of  the  warrant  of  attorney;  (Co.  Lilt.  52.  b.  Bing.  on  Judg. 
43.)  and  on  a  warrant  to  confess  judgment  given  by  two,  the 
death  of  one  is  a  revocation  of  the  authority,  and  judgment 
cannot  be  entered  against  the  other;  (15  East,  592.  7  Taunt. 
453.)  but  if  it  be  given  to  two  or  more,  and  one  of  them  die, 
judgment  may  be  entered  up  by  the  survivor.  (2  M.  Sf  S.  76. 
2  TV.  HI.  1 301.)  and  if  the  warrant  authorize  a  judgment  to  be 
entered  at  the  suit  of  A.,  his  executors  and  administrators,  it  is 
not  revoked  by  the  death  of  A.,  and  his  executors  may  enter 
judgment;  (8  T.  R.  257.)  The  general  rule  does  not  apply 
where  the  judgment  can  be  made  good  by  relation:  therefore, 
if  the  defendant  die  during  vacation,  judgment  may  be  enter- 
ed against  him  in  that  vacation,  as  of  the  preceding  term, 
and  it  will  be  valid  by  the  common  law^  {Salk.  87.  pi.  6. 
Willes,  427.  Barnes,  267,  268.  270.  8  T.  R.  257.)  but  it  will 
not  affect  lands  or  tenements  as  regards  purchasers,  or  mort- 
gagees, or  have  any  preference  against  heirs,  executors  or 
administrators,  except  from  the  time  of  filing  or  docketing. 
(Ld.  Raym.  850.  Stra.  882.  3  P.  TFms,  399.)   •■ 

A  warrant  of  attorney,  whether  given  by  a  feme  sole,  (1 
Show,  89.  3  Burr.  1470.  4  East,  522.Bingh.  on  Judg.  42,  43.) 
or  to  her,  {Salk.  l\7.pl.  9.)  is  not  revoked  or  countermanded 
by  her  marriage,  and  judgment  may  be  entered  up  in  the 
names  of  husband  and  wife.  (3  Burr.  1471.) 

Within  a  year  and  a  day  next  after  the  date  of  the  warrant, 
judgment  may  be  entered  of  course,  by  the  English  practice, 
without  applying  to  the  court  or  a  judge;  but  not  alter  that 
time  without  moving  the  court  in  term  time,  unless  the  war- 
rant be  but  ten  or  under  ten  years  old,  and  then  application 
may  be  made  to  a  judge  in  vacation;  (Tidd,  578.)  but  here, 
by  our  rules  of  court  "if  a  warrant  of  attorney  to  enter 
judgment  be  above  ten  years  old,  and  under  twenty,  the  court 
in  term  time,  or  a  judge  in  the  vacation,  must  be  moved  for 
leave  to  enter  judgment,  which  motion  must  be  grounded  on 
an  affidavit  of  the  due  execution  of  the  warrant,  that  the 
money  is  unpaid  and  the  party  living;  but  if  the  warrant  be 
above  twenty  years  old,  there  must  be  a  rule  to  show  cause, 
and  served  on  the  party,  if  to  be  found  within  the  state."  (i?. 
52.  S.  C.  R.  30  Dist.  Ct.  Philad.) 

Where  a  judgment  has  been  irregularly  or  improperly 
entered  upon  a  warrant  of  attorney,  the  remedy  of  the  de- 
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fendant,  is  by  motion  to  set  aside  the  judgment.  (Cowp.  729.) 
The  court  possesses  an  equitable  jurisdiction  over  judgments 
entered  on  bond  and  warrant  of  attorney;  and  therefore,  if 
the  requisites  necessary  to  render  them  valid,  be  wanting, 
they  will  be  set  aside,  (9  Johns.  80.  253.  See  1  Dunl.  Pr.  367.) 
The  rules  in  relation  to  contracts  apply  to  a  warrant  of  at- 
torney. It  must  not  only  be  founded  on  a  valid  consideration, 
but  the  parties  by,  and  to  whom  it  is  executed  must  possess 
legal  capacity.  (See  on  this  subject  1  Dunl.  Pr.  359.  367.  1 
Ball.  119.  122.  2  Arch.  Pr.  14.)  When  the  bond,  upon  which 
judgment  is  confessed  by  virtue  of  a  warrant  of  attorney,  is 
invalid  or  illegal,  the  party  should  apply  to  the  court  in  which 
it  is  entered  to  open  the  judgment;  for  if  it  be  regularly  con- 
fessed and  entered,  the  Supreme  Court  on  a  writ  of  error, 
will  not  inquire  further.  (7  Scrg.  <Sf  R.  207.) 

It  is  when  the  facts,  on  which  the  defendant  seeks  relief,  are 
not  denied,  or  rendered  doubtful  by  the  counter  affidavits  on 
the  part  of  the  plaintiff,  that  the  court  will  set  aside  the  war- 
rant of  attorney,  and  the  proceedings  which  have  been  taken 
upon  it.  (3  Johns.  250.  1  Taunt.  415.)  But  where  the  affidavits 
are  contradictory,  the  court  will  not  weigh  the  credit  of  those 
who  made  them,  but  will  award  a  feigned  issue  to  ascertain 
the  truth:  and  this  was  done,  in  one  case,  in  order  to  try  the 
fact  whether  the  bond  and  warrant  of  attorney,  on  which 
judgment  was  entered,  were  forgeries.  (3  Johns.  142.)  So,  on 
an  application  by  a  creditor  to  set  aside  a  judgment  alleged  to 
have  been  fraudulently  confessed  by  the  defendant  to  the  plain- 
tiff, on  a  warrant  of  attorney,  the  court  directed  an  issue  to 
try  the  charge  of  fraud,  and  permitted  the  creditor  to  subpoena 
witnesses  to  attend  the  trial,  in  the  name  of  the  defendant.  (9 
Johns.  80.)  The  court  have  sometimes  given  special  directions 
as  to  the  manner  in  which  the  issue  shall  be  made  up,  and  the 
county  in  which  it  is  to  be  tried.  (3  Johns.  140.)  On  award- 
ing the  issue,  the  court  will  stay  execution  until  their  further 
order.  (2  Johns.  Cas.  260.) 

The  contradiction  or  doubt,  which  will  induce  the  court  to 
direct  a  feigned  issue,  must  not  be  such  as  arises  only  from 
the  assertion  of  one  party,  and  the  denial  of  the  other;  for  if 
the  plaintiff's  affidavit  positively  contradict  the  allegations  in 
the  defendant's  affidavit,  and  nowher  testimony  be  produced, 
the  court  will  not  interfere  in  any  way:  but  it  is  where  the  sub- 
ject is  rendered  doubtful  or  obscure  by  the  evidence  of  third 
persons,  that  the  court  will  send  it  to  a  jury  to  be  tried. 
Where  the  warrant  of  attorney,  and  the  proceedings  thereon, 
have  been  set  aside,  the  party  is,  notwithstanding,  at  liberty 
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to  proceed  by  action  on  the  bond.  (6  Johns.  331.  1  B.  £f  P. 
270. 1  Dunl.  Pr.  369.) 

A  feigned  issue  being  a  proceeding  directed  by  the  court, 
to  ascertain  the  truth  of  facts  for  its  own  information,  (See  5 
Serg.  8[  R.  516.)  either  party  may  notice  it  for  trial,  and  there, 
can  be  no  judgment  as  in  case  of  non-suit  for  not  proceeding 
to  trial.  (17  Johns.  267.)  Neither  can  the  plaintiff  discontinue 
it.  (Semo.  l  Binn.  448.)  The  court,  on  the  award  of  a  feigned 
issue,  part  with  their  power  over  the  facts  of  the  case;  but 
they  are  not  bound  by  the  verdict,  and  may  therefore  direct 
a  new  trial.  (1  Serg.  Sf  R.  331,  332.) 

After  judgment  has  been  entered  on  a  bond  in  one  county,  by 
virtue  ol  a  warrant  of  attorney  to  confess  a  judgment,  a  judg- 
ment entered  on  the  same  bond,  under  the  same  warrant,  in  an- 
other county  is  irregular;  (6  Serg.  <$*  R.  296.  S.  P.  2  Browne* 
321.  Addis.  267.)  as  soon  as  the  judgment  is  entered  in  one 
county,  the  power  contained  in  the  warrant  is  fully  complied 
with:  the  debt  is  then  merged  into  a  debt  of  a  higher  nature, 
and  the  judgment  must  be  pursued,  either  by  bringing  an 
action  of  debt  upon  it  in  another  county, -or  proceeding  in 
the  usual  way  by  testatum  Ji.  fa.  or  ea.  sa.  (2  Browne,  321.) 
A  judgment,  however,  entered  under  such  a  warrant  in  an- 
other county,  is  not  void,  for  if  a  sale  have  been  made  under 
it,  the  purchaser  from  the  sheriff  has  a  good  title.  The  attor- 
ney, who  entered  such  judgment,  or  the  obligee,  if  entered  by 
him,  is  answerable  for  the  consequences.  (6  Serg.  &  R.  296.) 

When  an  agreement,  in  restraint  or  enlargement  of  the  right 
of  execution,  takes  place  between  the  parties,  it  should  be  made 
part  of  the  condition  of  the  bond,  or  of  the  warrant,  (See  1  Vail. 
1 33.)  or  the  subject  of  a  separate  instrument  under  seal,  for  pa- 
rol evidence  to  contradict  or  to  construe  the  bond  differently 
from  the  plain  import  of  the  condition  or  indorsement,  cannot 
be  admitted.  Thus,  on  a  motion  to  set  aside  an  execution, 
which  had  issued  on  a  judgment  entered  up  on  a  bond,  by 
warrant  of  attorney,  on  the  ground  that  the  first  instalment 
was  paid,  evidence  to  prove  that  it  had  been  verbally  agreed 
by  the  parties  that  execution  might  issue  for  protecting  the 
whole  sum,  was  rejected  by  the  court.  (2  Feates,  370.)  So, 
in  an  action  for  a  malicious  abuse  of  legal  process,  where  the 
plaintiff  was  allowed  in  suppifrt  of  his  declaration  to  give  evi- 
dence of  a  parol  agreement  not  to  issue  execution  on  a  bond 
with  a  warrant  of  attorney,  until  after  notice,  the  court  said 
that  whether  such  an  agreement  is  a  good  cause  of  action  was 
another  matter,  of  which  the  defendant  may  avail  himself  by 
demurrer,  or  motion  in  arrest  of  judgment.  (4  Serg.  §R.  19.) 


CHAPTER  IX. 
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AFTER  an  interlocutory  judgment,  a  writ  of  inquiry  of 
damages  is  in  general  awarded;  which  is  a  judicial  writ  di- 
rected to  the  sheriff  of  the  county  where  the  action  is  laid, 
setting  forth  the  proceedings  which  have  been  had  in  the  cause, 
««  and  that  the  plaintiff  ought  to  recover  his  damages,  by  oc- 
casion of  the  premises;  but  because  it  is  unknown  what  da- 
mages he  hath  sustained  by  occasion"  thereof,  the  sheriff  is 
commanded,  that  by  the  oath  of  twelve  honest  and  lawful  men, 
lie  diligently  inquire  the  same,  and  return  the  inquisition  into 
court  at  the  next  term.  This  writ  is  sued  out  by  praecipe 
to  the  prothonotary.  (See  the  form  of  the  writ  and  return,  2 
Grayd.  Forms,  232.) 

It  is  customary  to  have  all  those  writs  awarded  the  same 
term,  executed  together  in  order  to  save  charges.  In  such 
case,  the  time  fixed  upon  is  usually  some  few  days  before  the 
next  term.  It  is  the  uniform  practice  to  give  a  defendant  eight 
days  notice  of  the  execution  of  a  writ  of  inquiry  of  damages, 
which  must  be  served  personally,  (4  Feates,  261.*)  or  left  at 
his  last  place  of  abode;  but  in  a  foreign  attachment,  the 
notices  are  put  up  in  the  prothonotary's  office.  (Ibid,  et  vide 
1  Ball.  378.) 

The  writ  must  be  executed  against  all  the  defendants,  joint- 
ly, who  have  suffered  judgment  to  go  by  default.  (6  Serg.  Sf  R. 
414.) 

To  prevent  the  excessive  charges  which  arose  upon  exe- 
cuting writs  of  inquiry,  it  was  provided  by  an  act  passed 
the  22d  day  of  May,  1722.  (i  Sm.  Laws,  144.)  «  That  the 
justices  who  give  any  interlocutory  judgment  shall,  at  the 
motion  of  the  plaintiff,  or  his  attorney  in  the  action  where 
such  judgment  is  given,  make  an  order,  in  the  nature  of  a 
writ  of  inquiry,  to  charge  the  jury  attending  at  the  same 

*  In  2  Graydotfs  Forms,  p.  237,  it  is  said  that  "  the  defendant  must  have 
eight  days  notice  (exclusive  of  the  day  on  M'hich  it  is  served)  of  the  exe- 
cution of  the  writ,  if  he  lives  within  forty  miles;  if  further,  fourteen  days." 


102  OV  THE  WBIT  OF  1N0.UI11Y. 

or  next  court,  after  such  judgment  is  given,  to  inquire  of  the 
damages  and  costs  sustained  by  the  plaintiff  in  such  action, 
which  inquiry  shall  be  made  and  evidence;  given  in  open  court; 
and  after  the  inquest  consider  thereof,  they  shall  forthwith 
return  their  inquisition,  under  their  hands  and  seals,  where- 
upon the  court  may  proceed  to  judgment,  as  upon  inquisitions 
of  that  kind  returned  by  the  sheriff!"  This  course  however, 
as  it  is  said,  (MS.  on  Prac.)  is  never  pursued  in  our  practice, 
for  what  signifies  it  to  the.  plaintiff,  it  is  asked,  that  charges 
are  made  heavy  since  it  is  the  defendant  who  is  to  pay  them? 
But  this  is  not  a  good  reason  under  all  circumstances,  for  the 
costs  being  first  to  be  deducted,  if  an  execution  be  not  very 
productive,  there  is  danger  of  losing  the  debt;  it  is  good 
policy  therefore  in  the  plaintiff,  always  to  have  the  costs  low. 
The  true  reason  why  suitors  do  not  avail  themselves  of  this  act 
in  practice,  is  from  the  facts  of  only  one  jury  being  summoned 
for  all  the  cases  of  each  term,  by  which  all  inquests  are  held, 
and  also  from  the  increase  of  business  which  has  occasioned 
reductions  in  the  fee  bill;  so  that  now  this  course  is  as  cheap 
as  the  other,  perhaps  cheaper. 

When  judgment  is  obtained  in  actions  instituted  and  con- 
ducted under  the  act  of  March  1806,  in  consequence  of  the 
defendant's  default  in  not  appearing  at  the  second  term,  and 
making  defence  against  the  plaintiff's  demand,  it  is  made  the 
duty  of  the  court  by  the  5th  section,  on  a  precise  day  in  the 
term,  to  give  judgment  by  default  against  the  defendant  for 
the  sum  which  shall  appear  to  be  due.  (6  Serg.  $"  R.  21.) 

Judgment  by  default  is  always  interlocutory  in  assumpsit, 
covenant,  trespass,  case,  and  replevin,  the  sole  object  of  these 
actions  being  damages.  (2  Arch.  Pr.  20.)  Such  judgment 
merely  establishes  the  plaintiff's  title  to  damages;  but  their 
amount  still  remains  to  be  ascertained.  This  is  usually  done 
by  writ  of  inquiry.  (Ibid.)  As  the  inquest,  however,  is  only 
for  the  purpose  of  informing  the  conscience  of  the  court,  the 
court  themselves  may,  in  all  cases,  if  they  please,  assess  the 
damages,  and  thereupon  give  final  judgment;  (3  Wils.  61, 62. 
2  Wils.  372,  374.  1  Doug.  316.  n.  4  Taunt.  148.)  and  it  is 
accordingly  the  practice,  in  actions  upon  bills  of  exchange 
and  promissory  notes,  to  refer  it  to  the  prothonotary  to  com- 
pute the  amount  of  principal  and  interest  due  on  the  bill  or 
note,  without  a  writ  of  inquiry;  (4  T.  R.  275.  2  Sound.  107. 
a.  and  see  12  East,  420.  4  Taunt.  148.)  and  the  same  in  an 
action  of  covenant  for  non-payment  of  a  liquidated  sum,  (1 
Dong.  316.)  as  for  non-payment  of  money  lent  upon  mortgage, 
(8  T.  R.  326.)  or  for  non-payment  of  rent,  (8  T.  R.  410.  6 
Taunt.  356.)  or  the  like. 
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In  order  to  a  reference  to  the  prothonotary,  it  is  proper  to 
inake  an  affidavit  of  the  cause  of  action,  and  that  interlocu- 
tory judgment  has  been  signed,  and  then  to  move  the  court 
to  have  the  matter  referred  to  that  officer,  who  will  grant  a 
rule  to  show  cause,  or  absolute  at  their  discretion.  If  the  for- 
mer, the  copy  must  be  served  on  the  opposite  attorney.  (See 
2  Arch.  Pr.  31.)  When  a  reference  is  granted,  it  is  also  pro- 
per for  the  plaintiff  to  give  notice  to  the  defendant  of  the  time 
appointed  by  the  prothonotary  for  computing  the  principal 
and  interest,  &c,  in  analogy  to  the  practice  upon  writs  of  in- 
quiry. (4  Taunt.  487.)  The  principal  and  interest  being  com- 
puted, and  the  costs  being  taxed,  final  judgment  is  entered 
for  the  sum  thus  found,  and  execution  may  issue.  (2  Arch. 
Pr.  31.) 

In  Pennsylvania,  however,  the  practice  has  been  pretty 
general  to  issue  writs  of  inquiry  even  in  cases  where  the 
damages  are  capable  of  arithmetical  computation.  (See  Serg. 
011  Attach.  20.  11.)  The  case  of  Lewis  v.  Smith,  (2  Serg.  <$•  R. 
142.)  before  quoted,  (supra,  p.  94.)  confirms  another  mode  of 
practice  highly  convenient,  which,  although  predicated  on  a 
judgment  confessed,  may  be  extended,  it  is  apprehended,  to  all 
judgments  by  default,  which  are  themselves  implied  confes- 
sions of  judgments. 

But  when  the  computation  of  damages  is  not  a  mere  mat- 
ter of  calculation,  the  court  will  not  thus  refer  it,  but  will  put 
the  plaintiff  to  sue  out  his  writ  of  inquiry;  thus  in  an  action 
on  a  bill  of  exchange  for  foreign  money,  (5  T.  R.  87.)  in  an 
action  on  a  foreign  judgment,  (4  T.  R.  493.)  in  an  action  on 
a  bond  to  save  harmless,  (2  Wils.  5.)  or  on  a  covenant  to  in- 
demnify, (14  East,  622.)  in  an  action  on  a  bottomry  bond, 
(Tidd.  504.)  or  in  assumpsit  for  a  sum  certain  due  upon  an 
agreement,  (Ibid.)  the  court  have  refused  to  refer  it  to  the 
clerk.  So  after  judgment,  for  want  of  an  affidavit  of  defence, 
in  assumpsit,  a  writ  of  inquiry  must  be  executed.  (2  Browne, 
173.  sed  qucere  ct  vide  2  Serg.  <$•  R.  ubi.  supra.) 

If  there  be  judgment  by  default  as  to  part,  and  issue  join- 
ed as  to  the  residue,  a  special  venire  is  awarded  tarn  ad  tri- 
andum  quam  ad  inquirendum,  as  well  to  try  the  issue  as  to 
inquire  of  the  damages;  and  the  jury  who  try  the  issue,  in 
that  case  assess  the  damages.  (2  Arch.  Pr.  9.)  So,  where 
there  are  several  defendants;  if  some  let  judgment  go  by  de- 
fault, after  being  ruled  to  plead,  and  some  plead  to  issue,  a 
similar  special  venire  shall  be  awarded,  and  the  jury  who  try 
the  issue,  shall  assess  the  damages  against  all  the  defendants. 
(6  Serg.  &  R.  416,  417.  414.)  But  in  actions,  where  the  plea 
of  one  defendant  enures  to  the  benefit  of  nil,  as  in  actions 
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upon  contracts,  if  the  plaintiff  fail  of  obtaining  a  verdict 
against  those  who  have  pleaded,  he  cannot  have  damages  as- 
sessed against  the  others  who  let  judgment  go  by  default;  for 
the  contract  being  entire,  the  plaintiff  must  succeed  against 
all  the  defendants  or  none.  (2  Arch.  Fr.  9.)  In  actions  too 
delicto,  on  the  contrary,  if  the  plaintiff  do  not  succeed  against 
the  defendants  who  plead,  he  may  still  have  his  damages  as- 
sessed against  those  who  allowed  judgment  to  go  by  default, 
(2  Stra.  1108.  1222.  6  Serg.  &  R.  416.)  unless  the  plea  of 
those  who  pleaded,  prove  that  the  plaintiff  could  have  no  cause 
of  action  against  any  of  them;  (2  Ld.  Ray.  1372.)  for  the  tort 
is  several  as  well  as  joint.  So  also,  where  one  of  the  defen- 
dants demurs,  a  venire  is  awarded  as  well  to  try  the  issue  as 
to  assess  contingent  damages,  (6  Serg.  &  R.  416.  and  see  2 
Arch.  Fr.  20,  21.)  and  if  issue  be  joined  on  one  of  three  pleas, 
and  judgment  be  entered  by  default  on  two  others,  the  plaintiff 
cannot  execute  a  writ  of  inquiry  on  those  pleas  on  which  he 
has  judgment,  but  must  award  jury  process,  tarn  ad  triandum 
quam  inquirendum.  (6  Serg.  &  R.  414.)  If  joint  defendants 
suffer  judgment  by  default,  and  the  plaintiff  execute  several 
writ's  of  inquiry,  and  several  damages  are  given,  judgment  for 
such  damages  would  be  erroneous;  but  before  final  judgment, 
the  court  will  suffer  a  plaintiff  to  cure  the  defect  by  setting 
aside  his  own  proceedings  and  issuing  a  new  writ  of  inquiry. 
(6  Serg.  kR.  414.) 

In  actions  of  debt,  no  writ  of  inquiry  is  necessary,  the 
judgment  being  final  quoad  the  debt,  and  the  damages  being 
usually  nominal;  the  plaintiff  may  therefore,  at  once  enter  up 
final  judgment,  and  sue  out  execution.  (2  B.  k  F.  446.  6 
Serg.  k  R.  18.)  But  if  there  be  several  years'  interest  to  cal- 
culate on  the  amount  of  the  debt,  it  should  be  referred  to  the 
prothonotary  to  ascertain  what  is  due  to  the  plaintiff.  (See  2 
Arch.  Fr.  21.  14  East,  442.*) 

But  by  the  Stat.  8  &  9.  TV.  III.  c.  1 1.  §  8.  (Rob.  Dig.  142.) 
«*  In  all  actions  in  any  court  of  record  upon  any  bond,  or  on 
any  penpl  sum,  for  non-performance  of  any  covenants  or 
agreements  contained  in  any  indenture,  deed,  or  writing," 
(whether  the  covenant,  &c.  be  contained  in  the  same,  or  in  any 
other  deed  or  writing;  (2  Burr.  824.  826.)  and  the  statute 
extends  to  bonds,  &c.  for  the  payment  of  money  by  instal- 
ments, (6  East,  550.)  for  the  payment  of  an  annuity,  (8  T.  R. 
126.)  for  the  performance  of  an  award,   (6  East,  613.  14 

*  Sea  the  practice  in  the  C.  Ct.  U.  S.  2  Sail.  302.  Wherever  the  action 
is  for  a  sum  certain,  or  that  can  be  made  certain  by  computation,  judg- 
ment for  damages  may  be  entered  without  a  writ  of  inquiry.  (1  Wheat. 
215.  3  Dull.  348,  355.) 
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East,  401.)   or  for   the  performance  of  any  other  specific 
act,  excepting  for  the  payment  of  a  sum  of  money  in  gross, 
and  excepting  the  case  of  a  bail-bond,  (2  B.  Sf  P.  446.)  and 
replevin-bond,)  (2  Saund.  1S7.) — the  plaintiff  may  assign  as 
many  breaches  as  he  shall  think  fit,  and  the  jury  shall  assess 
not  only  such  damages  and  costs  as  have  heretofore  been  usu- 
ally done,  but  also  damages  for  such  of  the  breaches  of  cove- 
nants, ike.  as  the  plaintiff  upon  the  trial  of  the  issues  shall  prove 
to  have  been  broken;  and  the  like  judgment  shall  be  entered 
on  such  verdict,  as  heretofore  has  been  usually  done.  And  if 
judgment  shall  be  given  for  the  plaintiff  on  demurrer,  or  by 
confession  or  nil  dicit,  he  may  suggest  upon  the  roll  as  many 
breaches  as  he  shall  think  fit;  upon  which  a  writ  shall  issue 
to  the  sheriff  of  the  county  where  the  action  is  brought,  to 
summon  a  jury  before  the  justices  of  assize  of  that  county, 
to  inquire  of  the  truth  of  those  breaches  and  to  assess  the 
damages;  in  which  writ  the  said  justices  of  assize  shall  be 
commanded  to  make  return  thereof  to  the  court  whence  the 
same  shall  issue,  at  the  time  mentioned  in  such  writ.  And  in 
case  the  defendant,  after  such  judgment,  and  before  execution, 
shall  pay  into  court  to  the  use  of  the  plaintiff  the  damages  as- 
sessed and  costs,  a  stay  of  execution  shall  be  entered  on  the 
record;  or  if  by  reason  of  an  execution  the  plaintiff  shall  be 
fully  paid  all  the  damages  and  costs,  and  the  charges  of  the 
execution,  the  defendant's  body,  land,  or  goods  shall  be  there- 
upon forthwith  discharged  from  the  execution,  which  shall 
likewise  be  entered  upon  the  record;  but  in  each  case  the 
judgment  shall  notwithstanding  remain  as  a  further  security  to 
answer  to  the  plaintiff  such  damages  as  he  may  sustain  by  any 
further  breach  of  a  covenant  contained  in  the  same  indenture, 
deed  or  writing;  upon   which  the  plaintiff  may  have  a  scire 
facias  upon  the  said  judgment  against  the  defendant,  his  heirs, 
terre-tenants,    or   executors    or  administrators,  suggesting 
other  breaches   of  the  said  covenants  or  agreements,  and  to 
summon  him  or  them  respectively  to  show  cause  why  execu- 
tion should  not  be  awarded  upon  the  said  judgment,  in  which 
there  shall  be  the  same  proceeding  as  there  was  in  the  action 
of  debt  upon  the  said  bond,  for  assessing  of  damages  upon 
the  trial  of  issues  joined  upon  such  breaches,  or   inquiring 
thereof  upon  a  writ  to  be  awarded  in  manner  aforesaid  and 
upon  payment  or  satisfaction  as   aforesaid  of  such  further 
damages,  costs  and  charges  as  aforesaid,  all  further  proceed- 
ings on  the  judgment  aforesaid  are  again  to  be  stayed,  and  so 
toties  quoties,  and  the  defendant's  body,  land,  or  goods  shall 
be  discharged  out  of  execution  as  aforesaid."  The  defendant, 
however,  is  accountable  only  to  the  extent  of  the  penalty;  and 
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as  soon  as  that  is  recovered,  or  if  the  defendant  choose  to  pay 
it  into  court  the  plaintiff  can  proceed  no  further,  but  on  the 
contrary  may  he  compelled  to  enter  satisfaction  on  the  record. 
(1  Saund.  58.  a.)  It  i.as  also  been  ruled  that  the  statute  is  obli- 
gatory; and  although  it  enacts  that  the  plaintiff  "may"  assign, 
"may"  suggest,  &c,  yet  the  word  *»  may"  is  compulsory,  and 
the  plaintiff  must  assign  or  suggest  the  breaches,  otherwise 
the  proceedings  will  be  erroneous.  (5  T.  R.  636.  533.  2  Wils. 
577.  Cowp.  359.  See  the  proceedings  after  judgment  by  default, 
under  this  statute,  fully  stated,  2  Arch.  Pr.  28,  29.) 

If  the  plaintiff,  instead  of  the  usual  mode  of  declaring  as 
on  a  common  money-bond,  have  set  forth  the  condition  of  the 
bond  in  the  d<  i  laration,  and  assigned  the  breaches,  (which  is 
advisabe  for  the  sake  of  expedition,)  there  is  no  necessity  for 
a  suggestion  of  breaches  on  the  roll  as  directed  by  the  statute. 
(Ibid.  29.) 

Actions  on  official  bonds  ought  to  be  brought  under,  and 
conducted  according  to  the  provisions  of  this  statute,  and  in 
truth  are,  but  not  in  the  regular  manner.  An  action  is  brought 
in  the  name  of  tiie  Commonwealth,  and  if  no  defence  be  made 
to  this  action,  the  course  of  proceeding  under  the  statute  would 
be  to  suggest  breaches  and  issue  a  writ  of  inquiry;  but  instead 
of  this,  a  scire  facias  is  in  our  practice  issued  on  the  judg- 
ment thus  obtained  by  default,  in  order  to  ascertain  the  dam- 
ages sustained,  for  which  execution  is  taken  out,  and  the  judg- 
ment stands  as  security  for  further  breaches.* 

If  after  the  first  inquisition  or  trial,  the  defendant  be  guilty 
of  any  further  breaches,  as  the  statute  says  that  in  such  a 
case  the  judgment  already  signed,  shall  remain  as  a  security 
to  the  plaintiff,  the  plaintiff  in  order  to  obtain  damages  may 
sue  out  a  scire  facias  on  the  judgment,  and  thereupon  sug- 
gest the  further  breaches;  (2  Arch.  Pr.  30.)  or,  as  it  ap- 
pears from  the  case  of  Sparks  v.  Garrigues,  (1  Binn.  152.) 
the  plaintiff  may  move  for  leave  to  take  out  execution  for  the 
principal  and  interest  accruing  since  the  action,  when  the  de- 
fendant may  make  any  defence  (on  an  issue  framed,  if  neces- 
sary,) other  than  that  which  has  been  tried. 

After  giving  notice  of  inquiry,  the  next  step  to  be  taken  is 
for  each  party  to  subpoena  his  witnesses.  At  the  time  appoint- 
ed, the  inquest  will  be  taken  by  the  sheriff  and  jury,  (See 
Doug.  198.)  in  nearly  the  same  manner  as  at  a  trial  in  court, 


*  As  to  the  practice  in  suits  on  administration-bonds,  see  8  Serg.  &  R. 
132.;  and  on  sheriff's-bonds,  (in  which  judgment  is  not  entered  up  for  the 
penalty,  but  the  verdict  and  judgment  passes  for  whatever  damages  are 
proved  to  have  been  suffered,)  see  7  Serg.  8c  R.  275,  8  Serg.  &  R.  444. 
See  further,  as  to  official  bonds  generally.  Whar.  Dig.  Bonds,  G. 
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excepting  that  the  jurors  cannot  be  challenged.  (3  Sulk.  81. 
but  see  15  Johns.  177.)  They  must  hear  the  evidence  on  both 
sides,  and  if  the  sheriff  should  refuse  to  admit  such  evidence, 
the  court  will  direct  a  new  writ  of  inquiry;  (1  Ball.  377.)  ex- 
cept in  foreign  attachment,  when  the  defendant  is  not  entitled 
to  produce  evidence  before  the  jury  on  the  execution  of  a 
writ  of  inquiry,  (Ibid.  Serg.  on  Mtach.  21.)  because  the  pur- 
pose of  the  proceedings  <s  merely  to  compel  an  appearance. 

All  the  plaintiff  b,  as  to  prove,  or  the  defendant  i*  permitted 
to  controvert,  islhe  amount  of  the  damages;  (1  Bos.  <$•  P. 
368.)  tor  the  cause  of  action  itself,  as  stated  in  the  declara- 
tion,  is  impliedly  admitted  by  the  defendant,  by  his  suffer- 
ing judgment  to  pass  against  him  by  default,  (l  Stra.  612. 
and  see  2  Saund.  107.  n.  2.)  Thus  in  an  action  on  a  bill  of  ex- 
change against  the  defendant  as  acceptor,  it  admits  that  he 
accepted  it;  and  that  the  bill  is  as  stated  in  the  declaration; 
and  he  cannot  afterwards  show  on  the  execution  of  a  writ  of 
inquiry,  that  he  has  not  accepted  it:  the  bill  must,  indeed,  be 
produced,  for  the  purpose  of  seeing  whether  there  is  any  in- 
dorsement of  money  having  been  paid  upon  it.  (3  T.  R.  301. 
Doug.  316.  n.)  So,  in  an  action  for  goods  sold  and  delivered,  or 
for  money  had  and  received,  the  defendant  by  suffering  judg- 
ment to  go  By  default,  admits  that  something  is  due;  and  he 
cannot  afterwards  dispute  the  contract  of  sale,  or  showtfr&ud 
on  the  part  of  the  plaintiff  in  making  the  contract.  (1  Str. 
612.  1  Phil.  Ev.  148.) 

So,  the  defendant  will  not  be  allowed  to  give  in  evidence, 
in  mitigation  of  damages,  any  matter  which  might  have  been 
made  the  subject  of  a  set-off.  (2  Arch.  Pr.  25.  14  East,  578.) 

It  is  said,  that  in  this  state,  facts  may  be  determined  by  a 
majority  of  the  jury  of  inquiry,  though  their  verdict  should 
be  signed  by  them  all.  (MS.  on  Prac.)  But  this  is  question- 
able. The  proper  method  seems  to  be  this:  the  return  and 
verdict  must  be  the  act  of  at  least  twelve;  therefore  the  sheriff 
must  at  least  summon  twelve  jurors,  but  he  may  summon  as 
many  more  as  he  chooses,  provided  the  whole  number  do  not 
exceed  twenty-three,  so  that  twelve  will  always  be  a  majority. 

The  verdicts  of  juries  of  inquiry  when  rendered,  are  much 
respected  by  the  courts;  for  it  has  been  decided,  that  they  will 
not  set  them  aside  on  frivolous  grounds,  and  that  they  will 
not  examine  into  tlse  effect  of  any  particular  piece  of  evidence 
upon  the  jury's  mind;  for  unless  it  appears,  that  there  was  no 
proper  evidence  before  them,  the  court  will  presume  that  they 
had  sufficient  grounds  for  their  inquest.  (1  Ball.  82.  see  1 
Bunl.  Pr.  395,  396,  397.) 
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It  has  been  seen  (ante,  p.  33.)  that  if  the  defendant  have 
not  been  served  with  a  summons,  under  the  act  of  1724-5,  tea 
days  before  the  return,  a  judgment  by  default  against  him 
would  be  irregular;  but  after  a  writ  of  inquiry  executed,  and 
judgment  on  that,  and  a  long  acquiescence,  it  is  not  to  be  pre- 
sumed that  the  summons  was  irregularly  served.  (8  Serg.  £f 
It.  502.) 

Upon  the  return  of  the  writ  and  inquisition,  the  prothono- 
tary  will  enter  judgment  nisi  causa  within  four  days.  The 
defendant  is  allowed  these  four  days  to  *move  to  set  aside 
the  inquisition,  or  in  arrest  of  judgment.  If  this  time  expire, 
and  the  defendant  has  not  moved  to  set  aside  the  inquisition 
or  in  arrest  of  judgment,  or  if  he  have  moved  and  the  in- 
quisition be  not  set  aside  nor  the  judgment  arrested,  the 
plaintiff  may  have  the  costs  taxed,  and  proceed  to  sue  out 
execution.  (2  Arch.  Pr.  26.) 

If  the  inquisition  be  defective,  it  is  amendable;  and  upon  a 
rule  to  show  cause,  the  court  will  allow  it  to  go  back  to  the 
sheriff,  to  be  amended  according  to  the  truth  of  the  case.  (4 
Feates,  378.) 


CHAPTER  XII. 


WHERE  the  defendant  intends  to  contest  the  plaintiff's 
action,  he  may  find  it  necessary  or  convenient,  before  plead- 
ding,  to  take  certain  intermediate  steps,  in  order  the  better 
to  prepare  himself  for  his  defence.  These  vary  according  to 
circumstances:  thus,  where  the  plaintiff  declares  upon  a  deed, 
it  may  be  requisite  for  him  to  obtain  a  copy  of  the  deed,  which 
he  does  by  craving  oyer.  Or  if  the  declaration  be  not  suffi- 
ciently explicit  to  apprise  him  of  the  precise  items  of  the 
plaintiff's  claim,  he  may  call  upon  him  for  the  particulars  of 
bis  demand,  which  are  furnished  in  a  bill  of  particulars;  in 
England  another  step  may  at  this  stage  be  taken,  which  is  to 
move  the  court  to  change  the  venue,  into  a  county,  in  which  it 
is  more  proper  that  it  should  be  tried  than  where  the  plaintiff 
has  laid  his  action;  but  there  never  was  a  power  in  Pennsyl- 
vania, under  its  judiciary  system,  as  at  first  adopted,  nor 
since,  to  change  the  venue,  and  this  owing  to  the  organization 
of  the  courts,  and  the  laws  providing  for  the  return  of  jurors. 
(JBrac.  L.  Mis.  191.)  But  a  third  step  which  the  defendant 
may  take  before  pleading  is  to  move  to  consolidate  actions  un- 
necessarily divided;  or  if  he  do  not  deny  the  plaintiff's  right 
to  recover  to  a  certain  amount,  he  may  by  paying  that  amount 
into  court,  discharge  himself  of  ali  further  costs,  unless  the 
plaintiff  can  show  a  right  to  more  than  the  defendant  has  ad- 
mitted to  be  due.  These  several  subjects  will  be  briefly  treat- 
ed in  this  chapter. 
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SECTION   1. 

Of  Oyer. 

Wherever  the  plaintiff,  in  his  declaration,  necessarily  makes 
a  profert  in  curiam,  (which  is  an  allegation  by  a  party  who 
states  a  deed  in  pleading,  that  he  brings  it  into  court,)  (Lawcs 
on  PL  77.)  of  any  deed,  writing,  letters  of  administration,  or 
the  like,  the  defendant  may  crave  oyer;  that  is  may  pray  or 
request  that  he  may  hear  the  deed  read  to  him,  (which  is  done 
by  entering  the  request  on  the  prothonotary's  docket  and 
giving  notice  of  it,)  and  it  is  accordingly  supposed  to  be  read 
in  court,  (3  Salk.  119  pi.  2.  5.)  but  in  practice  oyer  is  usual- 
ly given  by  delivering  a  copy  of  the  deed.  The  entry  on  the 
docket  of  the  demand  of  oyer  is,  it  is  apprehended,  only  to 
enable  the  party  to  plead  a  short  plea,*  for  instance,  in  an  ac- 
tion on  a  bond,  if  it  be  wished  to  plead  performance  of  the 
condition,  an  entry  may  be  made  on  the  docket  in  these  words: 
"  Defendant  craves  Oyer  of  Bond  and  Condition"  the  instan- 
taneous effect  of  which  entry  is  Jictione  legis,  to  spread  the 
bond  and  its  condition  upon  the  record;  the  defendant  has 
therefore  merely  to  plead  in  short,  "Performance,"  when  the 
record  is  complete  thus  far.  But  by  thus  craving  oyer,  the 
defendant  precludes  himself  from  excepting  to  any  variance 
on  the  trial  between  the  bond  and  declaration,  (2  Binn.  76.) 
although  he  does  not  choose  to  avail  himself  of  the  oyer.  If 
the  supposition  be  correct,  that  this  practice  is  the  result  of, 
and  subsidiary  to  short  pleading,^  it  will  follow  that  it  may 
be  dropped  where  the  privilege  of  short  pleading  is  not  used. 
The  course  then  would  be,  for  the  defendant  to  make  a  de- 
mand of  oyer  in  writing  of  the  plaintiff's  attorney,  who  will 
give  him  a  copy  of  the  instrument,  which  he  may  use  or  not, 
as  he  thinks  proper,*  if  used,  he  states  in  his  plea  the  oyer 
and  the  words  of  the  deed;  if  not  used,  he  takes  no  notice  of 
the  deed  or  oyer  in  his  plea,  and  may  take  advantage  of  any 
variance  between  the  deed  and  declaration  on  the  trial  where 
it  is  necessary  to  produce  the  deed  to  show  that  there  were  no 
indorsements  of  payment.  (2  Str.  1241.) 

It  is  in  some  cases  absolutely  necessary  that  the  defendant 
should  crave  oyer,  and  set  forth  the  deed  upon  the  record;  as 
for  instance,  where  he  pleads  performance  of  a  condition  or 

*  On  the  subject  of  short  pleading,  vide  post,  c.  xm.  §  2. 
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covenant,  (Com.  Dig.  Plead.  P.  2.  2  Saund.  409.  n.  2.  5 
Cranch,  257.)  or  demurs  to  a  declaration  for  a  variance  from 
the  instrument  on  which  it  is  founded.  (1  Dnnl.  Pr.  399.)  If 
the  defendant,  not  being  furnished  with  oyer,  in  an  action  of 
covenant,  upon  articles  of  agreement,  puts  in  a  plea  of  "cove- 
dants  performed ,"  he  dispenses  with  oyer,  because  his  plea,  if 
formally  drawn  up  at  length,  must  have  set  out  the  material 
parts  of  the  agreement.  (2  Feates,  295.) 

After  a  demand  of  oyer,  where  the  defendant  is  entitled  to 
have  it,  he  cannot  be  compelled  to  plead  without  it,  even 
though  the  deed  be  lost.  ( 1  Saund.  9.  a.  and  see  1  Dunl.  Pr. 
399,  400.  2  Feates,  74.) 

In  like  manner  as  the  plaintiff  must  give  oyer  to  the  de- 
fendant, so,  if  the  defendant  in  his  plea,  make  a  necessary 
prqfert  in  curiam  of  any  deed,  &c.  the  plaintiff  may  pray 
oyer,  and  is  entitled  to  a  copy.  (6  Mod.  122.) 

The  demand  of  oyer  is  a  kind  of  plea;  (3  Salk.  119.  pi.  4.) 
and  should  regularly  be  made  in  writing  before  the  time  for 
pleading  is  expired;  (Barnes,  268.  Tidd,5Zi,  522.)  and  if  made 
afterwards  the  demand  is  a  nullity,  and  the  other  party  may 
sign  judgment.  (Barnes,  326.)  If  the  plaintiff  will  not  give 
oyer  when  demanded,  he  may  counterplead  or  demur  to  the 
defendant's  prayer,  and  the  court  will  give  judgment  there- 
on. If  the  court  deny  oyer  when  it  ought  to  be  granted,  it  is 
error,  and  a  writ  of  error  lies  upon  their  judgment:  but  it  is 
no  error  to  grant  oyer  where  it  ought  not  to  be.  (I  Saund.  9. 
b.  2  Id.  46.  n.  7.) 

There  is  no  settled  time  prescribed  for  the  plaintiff  to  give 
oyer;  but  the  defendant  has  the  same  time  to  plead,  after  the 
delivery  of  oyer,  as  he  had  when  he  demanded  it;  (8  T.  R. 
356.  Com.  Dig.  Pleader.  E.41.  14  Johns.  329.)  therefore  it  is 
generally  the  plaintiff's  interest  to  grant  it  without  delay. 
(2  Arch.  Pr.  195.)  The  time  allowed  the  defendant  to  give  oyer 
to  the  plaintiff,  is,  according  to  the  practice  of  the  English 
courts,  two  days,  which  are  both  reckoned  exclusive;  (2  T. 
R.  40.)  and  if  it  be  not  given  in  that  time,  the  plaintiff  may 
sign  judgment,  as  for  want  of  a  plea.  (Com.  Dig.  Pleader, 
P.   1.) 
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SECTION  2. 


Of  Bills  of  Particulars. 

The  defendant  has  a  right  to  call  on  the  plaintiff,  for  the 
particulars  of  his  demand,  where  they  are  not  disclosed  in  his 
declaration;  (2  Browne,  46,  47.  3  Johns.  248.  1  Campb.  294. 
n.)  and  this  is  peculiarly  proper  in  actions  of  assumpsit,  or 
debt  for  goods  sold  and  delivered,  for  work  and  labour,  &c. 
(though  not  requisite  in  special  assumpsits,  nor,  in  general  in 
actions  for  torts,  the  particulars  of  the  demand  in  the  former, 
and  the  specific  injury  in  the  latter,  being  set  forth  in  the 
declaration.)  (Tidd.  621,  622.)  since  from  the  very  general 
manner  in  which  the  plaintiff  is  allowed  to  declare,  the  de- 
fendant cannot  be  apprized  of  the  items  which  constitute  his 
demand;  (1  Dunl.  Pr.  402.)  or  if,  proceeding  under  the  act 
of  1806,  he  were  to  deliver  a  statement  which  in  itself  did  not 
contain  a  sufficiently  accurate  specification  of  his  demand,  tho 
court  would  compel  him  to  file  a  more  accurate  and  particular 
statement.  (2  Browne,  46.)  For  this  purpose,  the  defendant 
may  on  motion,  obtain  from  the  court  a  direction  to  the  plain- 
tiff to  file  a  bill  of  particulars  in  the  one  case,  or  a  more  par- 
ticular statement  in  the  other.  (Ibid.  47.)  This  may  be  done, 
in  an  early  stage  of  the  cause,  so  as  to  afford  the  defendant 
an  opportunity  to  plead.  (Ibid.  3  Burr.  1389.)  By  the  English 
practice,  a  bill  of  particulars  is  obtained  by  the  order  of  a 
judge  to  the  plaintiff  to  deliver  one  at  a  certain  day,  or  show 
cause  why  it  should  not  be  delivered,  and  that  all  proceedings 
should  in  the  mean  time  be  stayed.  If  neither  a  bill  of  par- 
ticulars be  then  delivered,  or  any  cause  to  the  contrary  shown, 
the  judge  will,  on  proof  of  the  service  of  the  former  order, 
grant  an  absolute  order  for  a  bill  of  particulars,  with  an  in- 
definite stay  of  proceedings  until  it  be  delivered.  If  an  insuf- 
ficient bill  be  delivered,  the  party  may  in  like  manner  pro- 
ceed to  obtain  further  particulars.  (1  Dunl.  Pr.  403.  2  Areh. 
Pr.  198.)  After  serving  the  bill  of  particulars,  or  of  further 
particulars,  where  the  first  is  insufficient,  the  plaintiff  is  at 
liberty  to  proceed  in  the  action,  the  judge's  order  being  there- 
by complied  with;  and  the  defendant  must  plead  within  the 
time  which  he  had  for  pleading,  when  the  order  was  granted. 
(13  East,  508.)  If  the  plaintiff  neglect  to  deliver  to  the  de- 
fendant the  particular?,  of  his  demand,  pursuant  to  an  order 
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for  that  purpose,  ihe  defendant  may  move  the  court  for  judg- 
ment as  in  case  of  non  pros,  and  a  rule  will  be  granted  that 
the  plaintiff  furnish  to  the  defendant  the  particulars  of  his 
demand  within  some  given  time,  or  that  a  judgment  of  non 
pros  be  entered.  (14  Johns.  329.  15  Johns.  222.) 

At  the  trial,  the  particulars  of  the  plaintiff's  demand,  if 
delivered,  are  considered  as  incorporated  with  the  declaration, 
(Ibid.)  and  then  he  is  not  allowed  to  give  any  evidence  out  of 
the  bill,-  (1  Campb.  69.  Pcake's  JV.  P.  C.  172.  2  Bos.  <$■  P.  243.) 
but,  though  he  cannot  himself  give  evidence  out  of  it,  yet  if 
the  defendant's  evidence  show  that  there  were  other  items 
which  he  might  have  included  in  his  demand,  he  is  entitled  to 
recover  all  that  appears  due  to  him.  (1  Campb.  69.) 


SECTION    3. 

Of  Consolidating  Actions. 


The  consolidation  of  actions  is  intended  to  save  expense, 
and  may  be  ordered  by  the  court  on  motion.  (1  Dall.  147.) 
When  separate  actions  are  brought  by  the  same  plaintiff 
against  the  same  defendant,  for  causes  which  might  all  have 
been  joined  in  the  same  suit,  it  has  been  the  practice  of  the 
court  to  consolidate  them  all  in  one  suit.  Thus  the  Court  of 
Common  Pleas  ordered  three  actions  between  the  same  par- 
ties, on  three  separate  promissory  notes,  of  similar  date  to 
be  consolidated.  (1  Browne,  Jlppx.  Ixvii.)  It  is  a  matter  of 
discretion,  however,  with  the  court  to  order  such  actions  to 
be  consolidated;  and  they  will  always  do  so,  if  it  appears  that 
the  actions  were  brought  separately,  without  any  necessity, 
for  the  purpose  of  vexation  or  oppression.  (2  Arch.  Pr.  108.) 
In  the  exercise  of  this  discretion,  the  court  will  either  con- 
solidate many  actions  in  one,  or  more;  thus  the  Supreme 
Court,  where  seven  suits  had  been  brought  on  protested  bills, 
drawn  by  the  defendant,  and  taken  up  for  the  honor  of  one  of 
the  endorsers,  considering  the  length  of  the  declarations,  con- 
solidated them  in  three.  (1  Feates,  5.)  So,  whpre  five  suits 
were  brought  returnable  to  the  same  term,  upon  bonds,  be- 
tween the  same  parties,  this  court  consolidated  them  in  three, 
although  the  defendant's  counsel  applied  for  a  rule  to  show 
cause  why  they  should  not  be  consolidated  in  two.  (4  Feates, 
128.) 

Q 
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The  court  will  never  order  a  consolidation,  without  the 
consent  of  the  defendant,  (3  Serg.  $*  JR.  £62,  265.)  who  may 
have  good  reasons  for  witholding  it. 

In  actions  upon  a  policy  of  insurance  against  several  un- 
derwriters, the  court,  upon  application  of  the,  defendants  and 
with  the  consent  of  the  plaintiff  will  grant  a  rule,  which  is 
called  the  consolidation  rule,  to  stay  the  proceedings  in  all 
the  actions  but  one,  the  defendants  undertaking  to  be  bound 
by  the  verdict  in  such  action,  and  to  pay  the  amount  of  their 
several  subscriptions  and  costs  if  the  plaintiff  should  recover; 
together  with  such  other  terms  as  the  court  may  think  proper 
to  impose  upon  them.  (Park,  Ins.  Introd.  p.  xliv.)  Or,  if  the 
plaintiff  refuse  his  consent,  the  court  will  then  grant  impar* 
lances  in  all  the  actions  but  one,  until  that  one  have  been  de- 
termined; (Ibid.)  and  if  determined  in  favour  of  the  plaintiff, 
the  other  defendants  may  (if  necessary)  obtain  a  stay  of  pro- 
ceedings in  their  several  actions,  upon  payment  of  the  amount 
of  their  subscriptions  and  costs.  (2  Arch.  Pr.  180.) 


section  4. 


Payment  of  Money  into  Court. 

A  defendant  may  answer  the  merits  of  an  action  by  confes- 
sing or  denying  it;  but  a  confession  of  the  whole  complaint  is 
not  very  usual,  for  then  the  defendant  would  probably  end  the 
matter  sooner;  or  not  plead  at  all,  but  suffer  judgment  to  go 
by  default.  Yet  sometimes,  after  tender  and  refusal  of  a  debt, 
if  the  creditor  harasses  his  debtor  with  an  action,  it  then  be- 
comes necessary  for  the  defendant  to  acknowledge  the  debt, 
and  plead  the  tender,  (3  Bl.  Com.  303.)  adding  that  he  has 
always  been  and  still  is  ready  to  pay  it;  which  is  called  a  plea 
of  tender  and  tonjours  el  uncore  prist,  from  those  words  having 
been  used  in  the  plea  when  the  proceedings  were  in  the  French 
language,  (Lawes  on  Plead.  124.)  for  a  tender  by  the  debtor 
and  refusal  by  the  creditor  will  in  all  cases  discharge  the 
costs,  but  not  the  debt  itself.  By  §  2  of  the  act  of  1705,  (1 
Sm.  Laws,  49.)  it  is  provided  **  that  in  all  cases  where  a  ten- 
der shall  be  made,  and  full  payment  offered  by  discount  or 
otherwise,  in  such  specie  as  the  party  by  contract  ought  to  do, 
and  the  partyjo  whom  such  tender  shall  be  made,  refuses  the 
same,  and  yet  afterwards  will  sue  for  the  debt,  or  goods  so 
tendered,  tlie  plaintiff  shall  not  recover  any  costs  in  such 
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suit."  A  mere  offer  to  pay  money  is  not,  in  legal  strictness,  a 
tender,  and  of  a  legal  tender  the  defendant  is  not  entitled  to 
take  advantage,  unless  he  pleads  it,  and  brings  money  into 
court.  (2  Ball.  190.)  But  frequently  the  defendant  confesses 
one  part  of  the  complaint,  by  payment  of money  into  court:  and 
pleads  to  the  residue  of  it,  which  is  for  the  most  part  necessary 
upon  pleading  a  tender,  and  is  of  itself  a  kind  of  tender  to 
the  plaintiff;  by  paying  into  the  hands  of  the  proper  officer 
of  the  court  as  much  as  the  defendant  acknowledges  to  be 
due,  together  with  the  costs  hitherto  incurred,  in  order  to 
prevent  the  expense  of  any  further  proceedings.  This  may 
be  done  upon  motion.  (5  Bl.  Com.  304.) 

The  practice  of  bringing  money  into  court  is  allowed  as  a 
general  rule,  in  cases  where  an  action  is  brought  upon  con- 
tract for  the  recovery  of  a  debt,  which  is  either  certain,  or 
capable  of  being  ascertained  by  mere  computation,  without 
leaving  any  other  sort  of  discretion  to  be  exercised  by  the 
jury.  (2  Burr.  1120.)  In  these  cases,  when  the  dispute  is  not, 
whether  any  thing,  but  how  much  is  due  to  the  plaintiff,  the 
defendant  may  have  leave  to  bring  into  court  any  sum  of 
money  he  thinks  fit;  (1  Tidd,  655.)  and  where  there  are  several 
counts  or  breaches  in  the  declaration,  and  the  defendant  may 
bring  money  into  court  as  to  some  of  them,  but  not  as  to  others, 
lie  may  obtain  a  rule  for  bringing  it  in  specially,  upon  some  of 
the  counts  or  breaches  only.  (Ibid,  and  see  2  Arch.  Pr.  182.) 

To  settle  all  disputes  respecting  the  bringing  of  money  into 
court,  in  causes  depending  in  the  Supreme  Court,  it  is  order- 
ed by  one  of  its  rules,  that  the  same  practice  shall  prevail  in 
all  such  cases  as  the  statute  of  4  &  5  Anne,  c.  16.  prescribes, 
according  to  the  usage,  practice,  and  construction  under  it  in 
the  court  of  King's  Bench  at  Westminster,  at  the  time  of  the 
late  revolution.  (22.  45.  Sup.  Ct.  1809.)  and  the  same  rule  has 
been  adopted  and  prevails  in  the  District  Court  of  this  city 
and  county.  (22.  31.  Dist.  C.  Philad.  See  1  Cromp.  Pr.  150.) 

The  commission  allowed  to  the  prothonotary  on  all  sums 
of  money  paid  into  the  Supreme  Court  from  the  party  pay- 
ing in  the  same,  is  at  the  rate  of  one  per  cent,  for  all  sums  of 
money  not  exceeding  one  hundred  pounds,  and  at  the  rate  of 
ten  shillings  in  the  hundred  pounds  for  all  monies  exceeding 
that  sum.  (22.  54.  S.  C.  1788.)  And  in  the  District  Court  the 
prothonotary  shall  receive  for  money  paid  into  court  from 
the  party  paying  it,  at  the  rate  of  one  per  cent,  for  all  sums 
not  exceeding  three  hundred  dollars,  and  at  the  rate  of  one 
half  per  cent,  for  all  monies  exceeding  that  sum.  (^R.  31.  D. 
C.  Philad.')* 

*  Quere,  as  to  the  right  of  the  court  to  allow  the  prothonotary  fees  not 
authorised  by  the  fee  bill?  (See  1  Serg.  &  R.  506,  507.) 
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Upon  the  payment  of  money  into  court,  to  abide  the  order 
of  the  court,  the  same  shall  be  deposited  in  such  incorporated 
Bank,  as  the  court  may  designate,  to  the  credit  of  the  court 
in  that  particular  case,  and  shall  be  drawn  out  only  upon  the 
order  of  the  court,  attested  by  the  protlionotary,  or  clerk,  and 
countersigned  by  one  of  the  judges.  Provided  that  nothing 
herein  shall  be  construed  to  prevent  a  disposition  of  the  money 
by  agreement  of  the  parties.  {Rules,  S.  Ct.  6  Serg .  <$*  R.  600. 
R.  Dist.  Ct.  Philad.  1823.) 

Bringing  money  into  court  is  an  acknowledgment  of  the 
right  of  action,  to  the  amount  of  the  sum  brought  in,  (2  Arch. 
Fr.  183.)  which  the  plaintiff  is  entitled  to  receive  at  all  events, 
whether  he  proceed  in  the  action  or  not,  and  even  though  he 
be  non-suited,  or  have  a  verdict  against  him:  and  being  an 
acknowledgment  of  record,  the  party  can  never  recover  it 
back  again,  though  it  afterwards  appear  that  he  paid  it  wrong- 
fully. But  beyond  the  amount  of  the  sum  brought  in,  bring- 
ing money  into  court  is  no  acknowledgment  of  the  right  of 
action;  and  therefore  if  the  plaintiff  proceed  further,  it  is  at 
his  peril.  If  he  proceed  to  trial,  otherwise  than  for  the  non- 
payment of  costs,  and  do  not  prove  more  to  be  due  to  him, 
than  the  sum  brought  in,  he  shall  be  non-suited  or  have  a  ver- 
dict against  him,  and  pay  costs  to  the  defendant.  But  if  more 
appear  to  be  due  to  him,  he  shall  have  a  verdict  for  the  over- 
plus and  costs.  (Tidd,  656.) 

Though  after  the  payment  of  money  into  court,  the  defen- 
dant can  never  afterwards  take  it  out,  even  though  it  were 
paid  by  mistake,  (2  Bos.  &  P.  392.  2  T.  R.  645.)  yet  the 
court,  it  should  seem,  if  the  plaintiff  failed  in  his  action,  and 
the  money  had  not  been  already  taken  out  of  court  by  him, 
would  impound  it  to  answer  the  defendant's  costs.  (2  Arch. 
Fr.  184.) 
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THE  plaintiff  having  declared,  and  every  precautionary 
measure  in  proceedings  between  the  declaration  and  plea, 
being  first  taken,  it  is  for  the  defendant  to  concert  the  manner 
of  his  defence.  For  this  purpose,  he  considers  whether,  on  the 
face  of  the  declaration,  and  supposing  the  facts  to  be  true,  the 
plaintiff  appears  to  be  entitled,  in  point  of  /aw,  to  the  redress 
he  seeks,  and  in  the  form  of  action  which  he  has  chosen.  If 
he  appears  to  be  not  so  entitled  in  point  of  law,  and  this  by 
defect  either  in  the  substance  or  the  form  of  the  declaration, 
i.  c.  as  disclosing  a  case  insufficient  on  the  merits,  or  as 
framed  in  violation  of  any  of  the  rules  of  pleading,  the  de- 
fendant is  entitled  to  except  to  the  declaration  on  such  ground. 
In  so  doing,  he  is  said  to  demur;  and  this  kind  of  objection 
is  called  a  demurrer.  (Sleph.  on  Plead.  61.) 

If  the  defendant  do  not  demur,  his  only  alternative  method 
of  defence  is,  to  oppose  or  answer  the  declaration  by  matter 
of  fact.  In  so  doing,  he  is  said  to  plead  (by  way  of  dis- 
tinction from  demurring,')  and  the  answer  of  fact,  so  made,  is 
called  the  plea.  (Ibid.)* 

Pleas  are  divided  into  pleas  dilatory  and  peremptory; 
and  this  is  the  most  general  division  to  which  they  are  subject. 
(Ibid.  63.) 

Subordinate  to  this,  is  another  division.  Pleas  are  either  to 
the  jurisdiction  of  the  court — in  suspension  of  the  action — in 
abatement  of  the  writ,  or, — in  bar  of  the  action;  the  three  first 
of  which  belong  to  the  dilatory  class,  the  last  is  of  the  per- 
emptory kind.  (Ibid.)  In  the  succeeding  sections  we  shall 
consider  briefly  as  much  of  the  nature  of  these  pleas  as  is 
connected  with  their  adoption  in  practice. 

*  Of  the  considerations  which  determine  the  defendant  in  his  election 
to  demur  or  to  plead,  and  of  the  aider  of  faults  in  pleading,  by  pleading 
over— by  verdict— and  by  the  statutes  of  jeofails  and  amendments,  see 
Strph.  on  Plead.  164-170. 
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SECTION    1. 


Of  Dilatory  Pleas. 


Jl  plea  to  the  jurisdiction  is  one  by  which  the  defendant 
excepts  to  the  jurisdiction  of  the  court  to  entertain  the  action. 
In  a  local  action,  it  is  a  good  plea  to  the  jurisdiction,  that 
the  land,  out  of  which  the  debt  or  duty  accrued,  lies  in  a  for- 
eign country.  (Salk.  80.  pi.  1.)  So,  it  is  a  good  plea,  that  the 
cognizance  of  the  cause  belongs  to  the  Circuit  or  District 
Court  of  the  United  States.  (7  Johns.  144.  17  Id.  4.)  In  plead- 
ing a  ground  for  refusing  to  answer  (see  Steph.  on  Plead. 
Jlppx.  n.  20.)  in  a  court  of  general  jurisdiction,  it  is  a  rule  that 
exclusive  jurisdiction  in  some  peculiar  court  must  be  set  forth. 
(6  Serg.  Sf  R.  246.)  This  however,  is  an  objection  which  it  is, 
in  this  State,  unnecessary  to  plead,  for  if  a  want  of  jurisdic- 
tion appear  in  any  stage  of  the  cause,  the  plaintiff  must  fail. 
But  in  England  it  is  too  late  to  except  to  the  jurisdiction  of 
the  court,  after  a  plea  in  bar,  for  by  pleading,  it  is  said,  the 
defendant  has  submitted  himself  to  the  court's  jurisdiction; 
(1  Mad.  Chan.  13.)  but  the  operation  of  this  rule  is  there  con- 
fined almost  exclusively  to  those  cases  in  which  a  defendant 
by  reason  of  some  local  or  personal  exemption,  is  privileged 
from  being  sued  except  in  a  particular  place  or  court.  (1  Dunl. 
Pr.  429.)  In  this  State,  there  are  no  exempt  jurisdictions,  like 
the  courts  of  the  counties  palatine,  cinque  ports,  or  universities 
in  England:  (See  3  Bl.  Com.  c.  6.)  neither  is  any  personal  ex- 
emption of  a  judge,  attorney  or  officer  of  a  court  of  record 
from  being  sued  elsewhere  than  in  his  own  court,  in  existence 
here.  If  then  there  be  a  defect  of  jurisdiction  as  to  the  sub- 
ject matter  of  the  suit,  the  court  cannot  entertain  the  action; 
and  such  courts  as  are  of  limited  jurisdiction  must  not 
only  act  within  the  scope  of  their  authority,  but  it  must  ap- 
pear on  the  face  of  their  proceedings  that  they  did  so;  if  this 
does  not  appear,  all  that  they  do  is  coram  non  judice;  (1 
Peters'  Rep.  36.)  and  no  consent  or  acquiescence  of  the  parties 
can  give  the  court  a  jurisdiction  which  it  did  not  originally 
possess.  (3  Caine's  Rep.  129.  12  Johns.  466.  13  Johns.  218. 
18  Johns.  22.  27.)  Thus,  where  the  cause  of  action  is  strictly 
local,  as  ejectment  or  trespass  in  relation  to  lands  situate 
without  the  State,  (1  Dunl.  Pr.  429.)  or  where  the  foundation 
of  an  action  in  the  court  of  a  State  is  exclusively  of  prize  or 
admiralty  jurisdiction,  or  is  exclusively  within  the  cogniz- 
ance of  the  courts  of  the  United  States;  (7  Johns.  144.)  or 
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where  a  common  law  right  is  made  the  direct  subject  of  a 
suit  in  a  prize  or  admiralty  court;  (Com.  Big.  Adm.  F.  9.) 
or  where  an  action  is  brought  in  the  courts  of  the  United 
States,  upon  a  cause  of  action  not  arising  under  the  laws  of 
the  United  States,  the  parties  neither  being  aliens  nor  citizens 
of  different  States:  (3  Ball.  382.  4  Dull.  8.  5  Crunch,  303.) 
in  these  and  similar  cases,  the  want  of  jurisdiction  is  an  in- 
herent and  incurable  defect  of  which  the  defendant  may  avail 
himself  at  any  stage  of  the  proceedings.  (1  Binn.  142.)  So 
that  if  the  defect  of  jurisdiction  should  appear  after  the  de- 
claration is  filed,  it  would  be  sufficient  with  a  plea  in  bar  to  file 
a  suggestion  that  the  court  ought  not  to  take  cognizance  of  the 
case  for  want  of  jurisdiction;  (vide  ibid.  133.)  or  if  the  defect 
of  jurisdiction  appear  at  the  trial,  the  defendant  may  then 
avail  himself  of  it;  (4  Ball.  308.  3  Binn.  239.  n.)  or  if  it  ap- 
pear upon  the  record,  may  demur,  or  move  in  arrest  of  judg- 
ment, or  bring  a  writ  of  error.  (1  Bnnl.  Pr.  430.)  So,  the 
want  of  jurisdiction  of  a  justice,  may  be  taken  advantage  of 
in  every  stage  of  the  cause,  after  plea,  trial  on  the  merits  and. 
judgment,  or  on  appeal  entered,  and  the  cause  in  court.  (5 
Sm.  Laws,  177.  n.  1  Binn.  220.) 

A  plea  in  suspension  of  the  action,  is  one  which  shows  some 
ground  for  not  proceeding  in  the  suit  at  the  present  period, 
and  prays  that  the  pleading  may  be  stayed,  until  that  ground 
has  been  removed.  The  number  of  these  pleas  is  small.  Among 
them  is  that  which  is  founded  on  the  nonage  or  infancy  of 
one  of  the  parties,  and  is  termed  parol  denmrrcr.  (Vide  Steph. 
on  Plead.  64 .)  It  may  be  founded  on  the  nonage  of  either  party 
in  some  real  actions.  (See  Rob.  Big.  319,  320.)  In  personal 
actions,  it  extends  to  the  case  of  the  defendant  only,  (Steph. 
on  Plead.  Appx.  xxvi.)  as  when  an  action  of  debt  is  brought 
against  him,  as  heir  to  any  deceased  ancestor.  (3  Bl.  Com. 
300.)  But  the  necessity  of  such  pleas  can  seldom  arise  in  this 
State,  and  they  are  consequently  not  known  in  its  practice. 

A  plea  in  abatement  of  the  writ  is  one  which  shows  some 
ground  for  abating  or  quashing  the  original  writ;  and  makes 
prayer  to  that  effect.  (See  Steph.  on  Plead.  65,  66.) 

The  grounds  for  so  abating  the  writ,  are  any  matters  of 
fact  tending  to  impeach  the  correctness  of  that  instrument; 
i.  e.  to  show  that  it  is  improperly  framed  or  sued  out,  without 
at  the  same  time,  tending  to  deny  the  right  of  action  itself. 
Thus,  if  there  be  a  variance  between  the  declaration  and  the 
writ,  this  shows  that  the  writ  was  not  properly  adapted  to  the 
action,  and  is,  therefore,  a  ground  for  abating  it.  So,  if  the 
writ  appear  to  have  been  sued  out  pending  another  action  al- 
ready brought  for  the  same  cause, — if  it  name  only  one  per- 


120  PJ.EAS  IN  ABATEMENT. 

son  as  defendant,  when  it  should  have  named  several, — or  if 
it  appear  to  have  been  defaced  in  a  material  part, — it  is  for 
any  of  these  reasons  abateable.  {Steph.  on  Plead.  65.) 

Pleas  in  abatement  relate  either:  To  the  person  of  the  plain- 
tiff,— to  the  person  of  the  defendant, — to  the  count  or  decla- 
ration,— or  to  the  writ.  {Ibid.') 

To  the  person  of  the  plaintiff  they  are,  either  that  he  is  not 
in  existence,  (being  only  a  fictitious  person,  or  dead,)  or  else 
that,  being  in  existence,  lie  is  an  alien  enemy,  (See  1  Dull. 
69.  1  Peters,  107.  6  Binn.  £41.  10  Johns.  69.)  attainted  of 
treason  or  felony,  (Com.  Dig.  Abatement,  E.  3,  4.  16,  17.)  or 
an  infant.  The  disability  of  the  plaintiff  as  an  alien  enemy, 
may  be  pleaded  either  in  abatement  or  in  bar;  but  whichever 
way  pleaded,  the  judgment  thereon  is  not  a  bar  to  a  new  suit 
on  the  return  of  peace.  (10  Johns.  183.  6  Taunt.  237.  11 
Johns.  418.  see  IS.  &  R.  310.)  The  plea  must  allege  that 
the  plaintiff  is  himself  an  enemy,  or  adhering  to  the  enemy, 
but  it  is  not  necessary  to  aver  that  he  is  resident  in  the  ene- 
my's country.  (6  Binn.  241.  Contra,  10  Johns.  70.  1  Bac.  Mr. 
6.  2  Galison,  105.)  It  is  not  always  necessary  to  plead  the 
plaintiff's  alienage,  but  in  some  cases  it  may  be  given  in  evi- 
dence under  the  general  issue.  (11  Johns.  418.  6  T.  R.  55.) 
The  objection  that  the  plaintiff  is  an  infant,  not  suing  by 
prochein  amy  or  guardian,  can  only  be  pleaded  in  abatement, 
and  is  not  a  proper  ground  of  non-suit  at  the  trial;  for  by 
pleading  in  chief,  the  defendant  admits  the  due  appearance  of 
the  plaintiff,  and  after  verdict  the  error  is  cured  by  the  statute 
of  jeofails.  (7  Johns.  373.) 

Pleas  in  abatement  to  the  person  of  the  defendant  are,  when 
he  alleges  that  he  is  privileged, — or  that  he  is  an  infant,  nei- 
ther of  which  occur  in  our  practice.  The  coverture  of  a  feme, 
plaintiff  or  defendant,  suing  without  her  husband,  or  coverture 
occurring  after  suit  brought,  may  be  pleaded  in  abatement, 
and  this  is  the  only  way  in  which  the  objection  can  be  taken 
advantage  of,  where  she  would,  if  joined  with  her  husband, 
be  a  proper  party  to  the  suit.  (3  T.  R.  631.  4  T.  R.  627.  1 
Bac.  Mr.  503.  4  Serg.Sf  R.  238.)  Under  the  head  of  pleas  in 
abatement  to  the  person  may  be  included  a  plea,  that  the  plain- 
tiffs or  defendants,  suing  or  being  sued  as  husband  and  wife, 
are  not  married;  {Com.  Dig.  Abatement,  E.  6.)  and  any  other 
plea  for  want  of  proper  parties,  whether  plaintiffs  or  defen- 
dants. 

A  plea  in  abatement  to  the  count  or  declaration,  is  such  as 
is  founded  on  some  objection  applying  immediately  to  the  de- 
claration, and  only  by  consequence  affecting  the  writ.  The 
only  frequent  case  in  which  this  kind  of  plea  has  occurred,  is 
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where  the  objection  is  that  of  a  variance  in  the  declaration 
from  the  writ;  which  was  always  a  fatal  fault.  Even  in  this 
case,  however,  the  plea  is  now  out  of  use,  in  consequence  of  a 
change  of  practice  relative  to  the  original  writ,  that  will  be 
presently  noticed. 

A  plea  in  abatement  of  the  writ,  is  such  as  is  founded  on 
some  objection  that  applies  to  the  writ  itself:  for  example, 
that  in  an  action  on  a  joint  contract,  it  does  not  name  as  de- 
fendants all  the  joint  contractors,  but  omits  one  or  more  of 
them.  (Steph,  on  Plead.  65,  66.)  It  is  a  general  rule,  that  an 
omission  of  this  kind,  can  only  be  taken  advantage  of  by 
such  a  plea;  (Jordan  v.  Wilkins,  C.  C.  Oct.  1811,  Whar.  Dig. 
p.  466.)  but  this  rule  is  confined  to  those  species  of  actions  in 
which  the  plaintiff  gives  notice  to  the  defendant  of  the  nature 
of  his  demand,  as  in  actions  on  bonds  or  special  actions  on 
the  case,  and  does  not  extend  to  actions  of  general  indebita- 
tus assumpsit,  unless  in  such  suits  the  plaintiff  before  plea  fur- 
nishes the  defendant  with  a  copy  of  the  account,  which  he 
means  to  offer  at  the  trial.  (Ibid.)  Pleas  of  this  latter  kind 
have  been  very  anciently  divided  into  such  as  relate  to  the 
form  of  the  writ,  and  such  as  relate  to  the  action  of  the  writ; 
and  those  relating  to  its  form,  have  been  again  subdivided 
into  such  as  are  founded  on  objections  apparent  on  the  writ 
itself,  and  such  as  are  founded  on  matter  extraneous.*  By 
§  6th  of  the  act  of  1806,  "  in  all  cases  where  any  suit  has 
been  brought  in  any  court  of  record  within  this  common- 
wealth, the  same  shall  not  be  set  aside  for  informality,  if  it 
appear  that  the  process  has  issued  in  the  name  of  the  com- 
monwealth, against  the  defendant  for  monies  owing  or  due, 
or  for  damages  by  trespass,  or  otherwise,  as  the  case  may  be, 
that  said  process  was  served  on  the  defendant,  by  the  proper 
officer,  and  in  due  time."  (4  Sm.  Laws,  329.) 

The  actual  power  of  using  these  pleas  in  abatement  has 
been  much  abridged,  and  the  whole  law  of  original  writs  con- 
sequent^ rendered  of  less  prominent  importance  than  for- 
merly, by  a  rule  of  practice  laid  down  in  modf*rn  times.  With 
respect  to  such  pleas  in  abatement,  as  were  founded  on  facts 
that  could  only  be  ascertained  by  examination  of  the  writ  itself, 
as  for  example,  variance  between  the  writ  and  declaration,  or 
erasure  of  the  writ,  it  was  always  held  a  necessary  matter  of 
form,  preparatory  to  pleading  them,  to  demand  oyer  of  the 
writ,  that  is,  to  hear  it  read:  which,  in  the  days  of  oral  plead- 


*  SeeSteph.  on  Plead.  67.  n.  where  it  is  said,  that  these  divisions  of  pleas 
in  abatement  to  the  -writ  are  more  subtle  than  useful,  and  do  not,  in  the 
modern  English  practice,  often  come  under  consideration. 

R 


122  PLEAS    IN    ABATEMENT. 

ing,  was  complied  with,  by  reading  it  aloud  in  open  court, 
and  after  the  establishment  of  written  pleadings  by  deliver- 
ing a  copy  of  the  instrument.  The  Court  of  Common  Pleas, 
however,  in  the  1 1  &  12  Geo.  II.,  and  the  King's  Bench,  in 
the  19th  Geo.  III.  (I  Saund.  318.  n.  3.)  thought  fit  to  estab- 
lish it  as  a  rule,  that  thenceforth  oyer  should  not  be  granted 
of  the  original  writ;  and  the  indirect  effect  of  this  has  conse- 
quently been  in  England,  to  abolish  in  practice  all  pleas  in 
abatement,  founded  on  objections  of  the  kind  here  stated. 
(Steph.  on  Plead.  69.  See  1  Binn.  588.)  In  this  State,  though 
not  yet  fully  settled,  it  seems  that  a  variance  between  the 
writ  and  declaration,  where  the  cause  of  action  appears  to 
be  the  same,  cannot  be  taken  advantage  of  in  any  stage  of 
the  suit.  (5  Serg.  $  R.  35.  514.  1  Binn.  588.)  But  there  are 
pleas  in  abatement,  which  do  not  require  any  examination  of 
the  writ  itself.  For  example,  if  in  the  declaration  one  only 
of  two  joint  contractors  is  named  defendant,  tins  is  sufficient 
to  show  that  the  same  non-joinder  exists  in  the  writ;  for  as 
a  variance  between  the  writ  and  declaration  is  a  fault,  the 
defendant  is  entitled  to  assume  that  they  agree  with  each 
other;  and  he  may  consequently,  without  the  production  of 
the  writ  plead  this  non-joinder  as  certainly  existing  in  the 
latter  instrument.  So  the  plea  that  the  writ  was  sued  out 
pending  another  action,  (Sec  2  Browne,  175.)  or  pleas  to 
the  person  of  the  plaintiff  or  defendant,  require  no  exami- 
nation of  the  writ  itself,  and  there  are  many  others  to  which 
the  same  remark  applies.  In  all  such  cases  no  oyer  is  neces- 
sary; and  therefore  pleas  of  this  latter  description  may  be, 
and  are  in  fact,  still  pleaded,  notwithstanding  the  rule  of 
practice  which  denies  oyer  of  the  writ.  (Steph.  on  Plead.  70.) 
But  no  advantage  can  be  taken  of  a  variance  between  the 
writ  and  declaration,  after  the  defendant  has  pleaded  in  bar. 
(5  Serg.  $  R.  35.) 

A  plea  in  abatement,  must  give  the  plaintiff  a  better  writ; 
that  is,  in  pleading  a  mistake  of  form,  in  abateme^k)f  the 
writ,  the  plea  must,  at  the  same  time,  correct  the  mistake,  so 
as  to  enable  the  plaintiff  to  avoid  the  same  objection,  in  fram- 
ing his  new  writ.  (Steph.  on  Plead.  435.)  It  must  also,  as  all 
dilatory  pleas  must,  be  pleaded  at  a  preliminary  stage  of  the 
suit,  (Ibid.)  and  ought  to  be  put  in  within  four  days  after  the 
declaration  has  been  delivered.  (6  Serg.  8f  R.  69.)  A  plea  in 
abatement  cannot  be  put  in  after  a  general  imparlance,  (See 
3  Bl.  Com.  301.  2  Saund.  2.  n.  2.  2  Broxvne,  173, 176.  2  Ball. 
263.  184.)  and  accordingly,  if  the  defendant  wish  to  preserve 
bis  right  to  do  this,  he  must  vary  his  form  of  prayer,  by 
making  it  with  a  reservation  of  his  right,,  and  asking  a  sp'e- 
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cial  imparlance,  (Steph.  on  Flead.  91.)  which  must  be  entered 
on  the  record.  (2  Browne,  17G.)  Nor  can  it  be  pleaded  alter 
oyer,  (Com.  Dig.  Abatement,  I.  22.)  or  a  view$  (Ibid.  1.  25.) 
nor  after  a  plea  in  bar,  unless  under  special  circumstances  of 
which  the  court  must  judge;  (2  Serg.  $  R.  537.)  and  if  a 
plea  in  abatement  be  put  in  after  a  plea  in  bar,  the  plaintiff  is 
not  bound  to  reply  to  it.  (4  Serg.  §  R.  238.) 

A  plea  in  abatement  must  be  verified  by  affidavit,  which 
must  be  filed  at  the  time  of  pleading;  (1  l'eaies,  185,  S.  C.  2 
Dull.  184.)  and  by  rules  of  court,  (i?.  56.  Sup.  Ct.  R.  35. 
JDist.  Ct.  Philad.)  '*  no  dilatory  plea  shall  be  received,  unless 
the  party  offering  such  plea  does  by  affidavit  prove  the  truth 
thereof,  or  show  some  probable  matter  to  the  court,  to  induce 
them  to  believe  that  the  fact  of  such  dilatory  plea  is  true." 
The  facts  set  forth  in  a  dilatory  plea,  must  be  stated  in  posi- 
tive terms,  and  the  plea  must  be  positively  sworn  to;  swearing 
that  the  facts  set  forth  in  the  plea  are  true,  "  to  the  best  of 
the  defendant's  knowledge  and  belief,"  is  not  sufficient.  (1 
Browne,  77.} 

If  the  above  enumerated  requisites  be  not  attended  to  or 
wanting,  that  is,  if  the  plea  be  not  filed  in  time,  or  verified 
by  oath,  or  if  the  affidavit  be  defective,  it  may  be  treated  as 
a  nullity,  (1  Bunl.  Fr.  377.  443.J  or  the  plaintiff  may  move 
to  set  it  aside.  (1  Feates,  185.  S.  C.  2  Dall.  184.) 

After  a  plea  in  abatement,  if  it  be  sufficient  in  form,  ami 
the  plaintiff  cannot  contest  the  facts  which  it  alleges,  he  may 
discontinue  on  payment  of  costs;  otherwise  he  must  reply  or 
demur.  If  he  reply,  and  take  issue  upon  the  plea,  and  it  be 
found  in  his  favour,  the  judgment  is  final  for  the  plaintiff, 
that  he  recover:  (2  Saund.  210.  n.  3.)  and  the  jury  ought  to 
assess  the  damages.  (Wallace's  Rep.  57-8.)  If  he  demur  to 
the  defendant's  plea,  (2  Sattnd.  210.  n.  3.)  or  the  defendant 
demur  to  the  plaintiff's  replication,  (1  East,  542.)  and  the 
issue  in  law  be  in  either  case  decided  in  favour  of  the  plain- 
tiff, judgment  quod  respondeat  ouster,  that  he  (the  defendant) 
answer  over,  only  is  awarded.  After  judgment  of  respondeat 
ouster  on  a  demurrer  to  a  plea  in  abatement,  the  defendant 
may  be  ruled  to  plead  de  novo  within  the  time  indicated  by 
the  rule  of  court,  or  within  such  shorter  time,  as  the  court 
(who  are  not  bound  by  their  rule)  may  prescribe  on  appli- 
cation. 

A  second  plea  in  abatement  may  be  pleaded  after  a  former; 
as,  if  a  plea  to  the  person  of  the  plaintiff  be  over-ruled,  tlie 
defendant  may  next  plead  to  the  form  of  the  writ:  and  it  ap- 
pears that  he  may  plead  as  many  different  pleas  in  abatement, 
in  succession,  as  he  pleases,  under  these  restrictions,  1st.  That 
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he  do  not  invert  the  established  order  of  pleading;  2dly,  That 
the  latter  plea  be  not  repugnant  to  the  former;  and  3dly,  That 
the  latter  be  not  such  as  is  waived  by  the  former.  (Com.  Dig. 
Abatement,  1.  4.)  Hence,  where  judgment  of  respondeas  ouster 
is  given  on  a  plea  in  abatement  of  the  writ,  the  defendant  can 
only  plead  next  in  bar  of  the  action. 


SECTION  2. 


Of  Peremptory  Pleas. 

A  peremptory  plea,  or  plea  in  bar  of  the  action  may  be  de- 
fined as  one  which  shows  some  ground  for  barring  or  defeat- 
ing the  action;  and  makes  prayer  to  that  effect.  A  plea  in  bar 
is,  therefore,  distinguished  from  all  pleas  of  the  dilatory  class, 
as  impugning  the  right  of  action  altogether,  instead  of  mere- 
ly tending  to  divert  the  proceedings  to  another  jurisdiction, 
or  abate  the  particular  writ.  It  is,  in  short,  a  substantial  and 
conclusive  answer  to  the  action.  It  follows  from  this  property, 
that  in  general  it  must  either  deny  all,  or  some  essential  part 
of,  the  averments  of  facts  in  the  declaration, — or,  admitting 
them  to  be  true,  allege  new  facts  which  obviate  or  repel  their 
legal  effect.  In  the  first  case,  the  defendant  is  said,  in  the  lan- 
guage of  pleading,  to  traverse,  that  is,  demj,  (See  Steph.  on 
Plead.  Appx.  xxviii.  n.  26.)  the  matter  of  the  declaration;  in 
the  latter,  to  confess  and  avoid  it.  Pleas  in  bar  are  conse- 
quently divided  into  pleas  by  way  of  traverse,  and  pleas  by 
way  of  confession  and  avoidance.  (Steph.  on  Plead.  70,  71.) 

The  defendant,  as  may  be  gathered  from  the  rules  of  court 
previously  quoted  (supra,  p.  83,  84.)  may  be  ruled  to  plead 
by  the  plaintiff,  (when  the  latter  has  complied  with  the  exi- 
gencies of  those  rules)  in  six  or  four  weeks,  (this  depending 
on  what  court  the  action  has  been  brought  in,)  under  the 
penalty  of  judgment  by  nil  dicit,  for  want  of  a  plea.  (See  9 
Serg.  Af  R.  85.)  But  in  an  action  under  the  act  of  1806,  the 
defendant,  by  not  appearing  and  by  neglecting  to  make  his 
defence,  at  the  second  term,  consonantly  with  the  5th  sec- 
tion, is  presumed  not  to  gainsay  the  plaintiff's  demand,  but 
to  ronfess  it;  he  is  supposed  to  confess  a  judgment,  which 
may  therefore  be  entered,  without  a  rule  to  plead.  (6  Serg. 
&R.  18.) 

If  the  defendant  plead  in  bar  to  the  declaration,  by  way  of 
traverse,  a  question  is  at  once  raised  between  the  parties;  and 
it  is  a  question  of  fact,  viz.  whether  the  facts  in  the  dcclara- 
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tion,  which  the  traverse  denies,  be  true.  A  question  being 
thus  raised,  or,  in  other  words,  the  parties  having  arrived  at 
a  specific  point  or  matter,  affirmed  on  the  one  side  or  denied 
on  the  other,  the  defendant  is  in  general  obliged  to  offer  to 
refer  this  question  to  some  mode  of  trial;  and  does  this  by 
annexing  to  the  traverse  an  appropriate  formula,  proposing 
either  a  trial  by  the  country;  (i.  e.^y  a  jury,)  or  such  other 
method  of  decision  as  by  law  belongs  to  the  particular  point. 
If  this  be  accepted  by  his  adversary,  the  parties  are  then 
said  to  be  at  issue,  and  the  question  itself  is  called  the  issue. 
Consequently  the  party  who  thus  traverses,  annexing  such 
formula,  is  said  to  tender  issue,  and  the  issue  so  tendered,  is 
called  an  issue  in  fact.  (Steph.  on  Plead.  72,  73.)  This  prac- 
tice, it  will  be  observed,  is  that  which  is  pursued  in  England, 
and  would  be  regular  here;  though  it  is  by  no  means  actually 
adopted.  For  as  will  be  subsequently  shown,  the  defendant, 
on  pleading  a  general  plea,  may  merely  plead  the  plea  by 
name,  thus,  "  Defendant  pleads,  non  assumpsit,"  or  "  non  cul- 
pabilis,"  without  tendering  issue,  and  the  prothonotary  is  then 
authorised  by  rule  of  court  to  put  the  cause  at  issue;  or  the 
defendant  may.  simply  add  to  the  above  plea  "  and  issue," 
without,  as  in  England,  traversing  at  length  and  annexing 
a  formula  proposing  a  trial  by  jury.  (See  9  Serg.  8f  R.  6TS) 
But  though  it  is  not  usual  to  conclude  pleas  to  the  country  or 
to  the  court,  the  court  will  direct  them  to  be  put  in  a  legal 
form,  if  the  plaintiff  require  it.  (8  Serg.  Sf  R.  241.) 

If,  instead  of  traversing,  the  defendant  demur,  a  question 
of  law  is  raised,  whether  the  declaration  be  sufficient  in  point 
of  law,  to  maintain  the  action,  which  is  referred  to  the  judg- 
ment of  the  court;  and  as  the  plaintiff  cannot  object  to  this 
question,  he  is  obliged  to  accept  or  join  in  the  issue  in  law, 
which  is  tendered,  by  a  set  form  of  words  called  a  joinder  in 
demurrer.  (Ibid.  73,  74.) 

But  the  tender  of  the  issue  in  fact,  is  not  necessarily  ac- 
cepted by  the  plaintiff;  for,  first,  he  may  consider  the  traverse 
itself  as  insufficient  in  law.  It  must  be  understood,  that  by  the 
traverse,  the  defendant  may  deny  either  the  whole,  or  a  part, 
of  the  declaration,  and  in  the  latter  case,  the  traverse  may, 
in  the  opinion  of  the  plaintiff,  be  so  framed  as  to  involve  a 
part  immaterial  or  insufficient  to  decide  the  action.  Again,  he 
may  consider  the  traverse  as  defective  in  point  of  form  and  ob- 
ject to  its  sufficiency  in  law  on  that  ground.  So  in  his  opinion 
the  mode  of  trial  proposed,  may  in  point  of  law,  be  inapplica- 
ble to  the  particular  kind  of  issue.  On  such  grounds,  there- 
fore, he  has  an  option  to  demur  to  the  traverse,  as  insufficient 
in  law.  The  effect  of  this  demurrer,  however,  would  only  be 
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to  postpone  the  acceptance  of  issue,  by  a  single  stage;  for,  by 
the  demurrer,  he  tenders  an  issue  in  law,  and  his  adversary, 
would  be  obliged  to  join  in  demurrer,  that  is  to  accept  the 
issue  in  law,  in  the  next  pleading.  On  the  other  hand,  suppos- 
ing a  demurrer  not  to  be  adopted,  the  alternative  course  will 
be,  to  accept  the  tendered  issue  of  fact,  and  also  the  mode  of 
trial  which  the  traverdflproposes;  and  this  is  done  (in  case  of 
trial  by  jury)  by  a  set  form  of  words,  called  a  joinder  in 
issue  or  a  similiter;  that  is,  the  defendant  having  put  himself 
upon  the  country,  the  plaintiff  doth  the  like.  (Steph.  on  Plead. 
75,  76.)  The  issue  in  law  or  fact,  being  thus  tendered,  and 
accepted  on  the  other  side,  the  parties  are  at  issue,  and  the 
pleading  is  at  an  end.  (Ibid.  76.) 

The  making  up  of  issue  and  the  settling  of  the  record  is  in 
our  practice  simple,  when  compared  with  that  prevailing  in 
England,  being  unincumbered  and  unattended  with  stamps, 
with  issue  or  demurrer-books; — or  with  plea  rolls  and  nisipri- 
us  rolls.  (See  Eunom.  Dial.  II.  §  29.  Steph.  on  Plead.  99-101.) 
Thus,  to  exhibit  a  common  example,  when  the  declaration  is 
drawn,  (suppose  it  to  be  in  debt  on  a  bond,)  the  plaintiff's  at- 
torney may  file  it  and  lay  a  rule  to  plead;  or,  before  filing  it, 
may  take  it  to  the  attorney  for  the  defendant;  and  request 
him  to  plead  to  it.  If  the  latter  will  give  a  plea,  Ire  may  en- 
dorse the  plea  on  the  declaration;  thus,  if  the  plea  be  pay- 
ment, «  The  Defendant  pleads  Payment"  and  then  signs  it 
for  the  defendant.  The  former  then  endorses  his  replication 
under  this  plea;  thus  «  Plaintiff  replies  non  solvit. — And 
Issue"'*  which  he  likewise  signs  as  attorney  for  the  plaintiff. 
These  pleadings  are  then  filed  by  him  in  the  prothonotary's 
office,  the  cause  goes  on  to  trial  in  due  tinle,  at  which,  this 
record  is  alone  produced. 

It  may  sometimes  happen  that  even  this  short  form  of  plead- 
ing is  not  observed,  and  a  plea  may  have  been  put  in  after  the 
declaration  has  been  filed,  which  has  not  been  replied  to  and 
of  course  no  joinder  in  issue  entered;  but  this  will  not  retard 
the  proceedings. 

In  the  District  Court  and  Common  Pleas  of  Philadelphia 
county,  the  want  of  a  formal  joinder  of  issue  is  supplied  by 
their  rules;  thus,  in  the  latter  court,  it  is  ordered,  «  that  in 
all  cases  in  which  the  defendant  pleads  '"  payment"  the  pro- 
thonotary  shall  enter  the  replication  "  non  solvit,"  unless 
otherwise  directed  by  the  plaintiff's  attorney;  and  issue  shall 


*  See  an  explanation  of  the  nature  and  effect  of  these  words,  "and 
issue"  at  the  close  of  short  pleadings,  9  Serg.  8t  B.  67.  And  see  as  to 
short  pleading,  post,  p.  136. 
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bethcTCupon  entered  and  considered  as  joined."  (.finks,  C.  P. 
1824.)  In  the  former  court,  "  upon  a  plea  or  pleas  king  enter- 
ed, the  prothonotary  shall  of  course,  put  the  cause  to  issue, 
and  enter  the  proper  replications  and  other  pleadings,  for 
that  purpose:  but,  the  act  of  the  prothonotary  herein,  shall  not 
prejudice  either  of  the  parties.  Each  party  shall  have  it  in 
his  power  to  enter  other  pleadings,  or  demur,  as  they  may 
deem  most  eligible;  provided,  to  prevent  surprise  and  secure 
a  fair  trial,  they  give  reasonable  notice  thereof  in  writing  to 
the  adverse  party.  The  time  of  filing  the  declaration,  pleas, 
replications,  and  all  other  pleadings  and  papers,  shall  be  dis- 
tinctly marked  in  the  prothonotary's  docket."  (R.  34.  1).  C.) 

The  non-joinder  of  issue,  discovered  after  trial  would  not 
in  this  State  be  sufficient  to  reverse  a  judgment,  if  the  par- 
ties had  gone  on  to  trial  upon  the  presumption  that  it  was 
joined,  where  the  prothonotary  is  directed  by  rule  of  court 
to  join  issue  without  prejudice  to  the  parties,  after  a  plea  is 
put  in,  as  they  may  if  they  please,  join  issue  in  a  different 
manner.  (3  Serg.  Sf  R.  577.)  Again,  if  in  covenant  the  de- 
fendant pleads  covenants  performed,  and  an  entry  is  made 
on  the  docket  "  and  issue,"  it  is  to  be  considered  as  a  direc- 
tion to  the  prothonotary  to  make  a  formal  entry  of  the  issue, 
and  the  omission  to  do  so  is  no  more  than  a  clerical  error 
which  may  be  amended.  (7  Serg.  Sf  R.  228.  See  also  9  Serg. 
&  R.  67.)  But  where  issue  is  not  joined,  and  the  entry  is  not 
made  on  the  docket,  the  judgment  will  be  reversed.  (2  Binn. 
S3.)  It  is  with  reluctance,  however,  that  the  court  hearkens 
to  the  objection  of  no  issue  being  joined,  though  they  are 
obliged  to  adhere  to  some  principle,  lest  in  an  attempt  to  do 
justice  in  a  particular  case,  they  do  a  public  injury,  by 
taking  away  all  certainty.  There  is  no  occasion  under  the 
act  of  1806  for  a  formal  joinder  of  issue  when  the  cause 
goes  to  trial  on  the  statement  and  counter-statement  of  the 
parties.  (2  Serg.  $  R.  544.  See  8  Serg.  $  R.  266.) 

Issues,  which  may  be  divided  in  tog  enera!  and  special,  re- 
suit  from  traverses,  and  these  are  of  various  kinds.  The  most 
ordinary  kind  is  that  which  may  be  called  a  common  traverse. 
It  consists  of  a  tender  of  issue;  that  is,  of  a  denial,  accom- 
panied by  a  formal  offer  of  the  point  denied  for  decision;  and 
the  denial  that  it  makes,  is  by  way  of  express  contradiction, 
in  terms  of  the  allegation  traversed.* 

Besides  this,  the  common  kind,  there  is  a  class  of  traverses, 
both  frequent  and  important  in  practice,  which  is  that  of  the 
general  issues.    In  most  of  the  usual  actions,  there  is  an  ap- 

*  See  examples  in  Stepli.  on  Plead,  pp.  71.  78,  80.  171. 


128  NOTICE    OF   THE    SPECIAL    MATTER 

propriate  pica,  fixed  by  ancient  usage,  as  the  proper  method 
of  traversing  the  declaration,  in  cases  where  the  defendant 
means  to  deny4he  whole  or  the  principal  part  of  its  allega- 
tions. This  form  of  plea,  or  traverse,  is  called  the  general 
issue,  in  that  action:  and  it  appears  to  be  so  called,  because 
the  issue  that  it  tenders,  involving  the  whole  declaration,  or 
the  principal  part  of  it,  is  of  a  more  general  and  comprehen- 
sive kind,  than  that  usually  tendered  on  a  common  traverse, 
and  also  differs  from  it  somewhat  in  point  of  form;  for  though, 
like  the  common  traverse,  it  tenders  issue,  yet  in  several  in- 
stances it  does  not  contradict  in  terms  of  the  allegation  tra- 
versed, but  in  a  more  general  form  of  expression.  (Steph.  on 
Plead.  172,  173.)  As,  in  personal  actions,  where  the  defendant 
pleads  nil  debet,  that  he  owes  the  plaintiff  nothing, — or  non 
culpabilis,  that  he  is  not  guilty  of  the  facts  alleged  in  the 
declaration. 

Other  pleas  are  ordinarily  distinguished  from  general  issues, 
by  the  appellations  of  special  pleas;  and  when  resort  is  had  to 
the  latter  kind,  the  party  is  said  to  plead,  specially,  in  oppo- 
sition to  pleading  the  general  issue.  So  the  issues  produced  up- 
on special  pleas,  as  being  usually  more  specific  and  particular 
than  those  of  not  guilty,  nil  debet,  &c,  are  sometimes  de- 
scribed as  special  issues,  by  way  of  distinction  from  the  others, 
which  were  called  general  issues,  the  latter  term  having  been 
afterwards  applied,  not  only  to  the  issues  themselves,  but  to 
the  pleas  which  tendered  and  produced  them.  (Steph.  on  Plead. 
185,  186.) 

Formerly  the  general  issue  was  seldom  pleaded,  except 
where  the  defendant  meant  wholly  to  deny  the  charge  alleged 
against  him;  for  when  he  meant  to  avoid  or  justify  the  charge, 
it  was  usual  for  him  to  set  forth  the  particular  ground  of  his 
defence  in  a  special  plea,  which  appears  to  have  been  necessa- 
ry to  apprize  the  court  and  the  plaintiff  of  the  particular  na- 
ture and  circumstances  of  the  defendant's  case,  and  was  ori- 
ginally intended  to  keep  the  law  and  the  fact  distinct.  And 
even  now,  as  it  is  an  invariable  rule,  that  every  defence  which 
cannot  be  specially  pleaded,  may  be  given  in  evidence  at  the 
trial  upon  the  general  issue;  so  the  defendant  is  in  many  cases 
obliged  to  plead  the  particular  circumstances  of  his  defence 
specially,  and  cannot  give  them  in  evidence  on  that  general 
plea.  But  the  science  of  special  pleading  having  been  fre- 
quently perverted  to  the  purposes  of  chicane  and  delay,  the 
court  have  in  some  instances,  and  the  legislature  in  others, 
permitted  the  general  issue  to  be  pleaded,  and  special  matter 
to  be  given  in  evidence  under  it  at  the  trial;  which  at  once  in- 
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eludes  the  farts,  the  equity,  arid  the  law  of  the  ease.  (3  Bl. 
Com.  306.) 

TI10  Supreme  Court,  (R.  57.)  and  also  the  District  Court, 
(R.  36.  Philad.')  iu  consequence  of  the  common  practice  to 
plead  the  general  issue  with  leave  to  give  the  special  matter 
in  evidence  at  the  trial  of  the  cause,  have  ordered,  «  that 
neither  party  may  he  taken  by  surprise,  and  that  a  fair  oppor- 
tunity may  he  afforded  to  encounter  the  evidence  intended  to 
be  offered,  t\m  party  who  proposes  to  take  the  benefit  of  it, 
shall,  at  least  ten  days  before  the  trial,  give  notice  in  writing 
to  the  other,  what  are  the  special  facts  or  matters  on  which  he 
will  rely,  and  which  he  intends  to  urge  in  support  of  his 
action,  or  by  way  of  defence;  otherwise,  he  shall  give  no 
other  evidence  than  what  is  by  law  strictly  admissible  on  a 
general  issue  plea,  or  what  has  been  received  on  such  plea  by 
the  solemn  and  settled  adjudications  of  the  court." 

In  assumpsit,  the  general  issue  is  non  assumpsit,  under 
which  the  defendant  may  give  in  evidence  t\evy  thing,  even 
a  general  release,  which  shows  that  the  plaintiff  has  no  right 
to  recover,  notwithstanding  that  no  notice  has  been  given  un- 
der the  57th  rule  of  the  court.  (4  Fcates,  349.)*  In  indebitatus 
assumpsit  the  defendant  may  demand  of  the  plaintiff  to  specify 
the  nature  of  t.he  evidence  be  means  to  offer;  and  until  this  is 
done,  the  court  will  not  suffer  the  plaintiff'  to  bring  on  the 
trial.  (2  Biniu  7.) 

In  debt  011  specialty,  and  in  covenant,  the  general  issue  is 
nan  est  factum,  which  denies  that  the  deed  mentioned  in  the 
declaration,  is  the  deed  of  the  defendant.  Under  this,  the  de- 
fendant at  the  trial  may  contend,  either  that  he  never  executed 
such  deed  as  alleged,  or  that  its  execution  was  absolutely 
void  in  latv;  as,  for  example,  on  the  ground  that  the  alleged 
obligor  or  covenantor  was  a  marries!  woman,  or  a  lunatic;  but 
if  the  defendant's  case  consist  of  any  thing  but  the  denial  of 
the  execution  of  the  deed,  or  some  fact  impeaching  the  vali- 
dity of  its  execution,  the  plea  will  be  improper.  (Steph.  on 
Plead.  176-7.)  In  our  practice  the  most  efficacious  and  fre- 
quent plea  to  a  declaration  in  debt  on  a  specialty,  is  that  of 
Payment,  under  which  the  same  advantages,  together  with 
many  more,  may  be  had  as  under  the  general  issue  of  non  est 
factum;  as  under  the  plea  of  payment  with  notice,  (besides 
the  numerous  defences  which  may  be  set  up,  hereafter  men- 
tioned,) (infra p.  131.)  it  has  been  decided  that  fraud  in  its  ex- 
aution  may  be  given  in  evidence.  ("2  Binn.  154.) 

*  See  further  as  to  this  plea  and  what  may  be  given  in  evidence  under  it, 
(1  Dunl.  Pr.  446-7.  Whar.  Dig.' Pleading  J).  e.Jd.  Assumpsit.  G.  Steph.  <m 
Plead.  179-132.  5  Serg.  fcf  E.  394.) 
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In  debt  on  matter  of  record,  as  a  judgment,  the  general 
issue  is  mil  tiel  record,  that  there  is  no  such  record.  This  plea 
merely  puts  in  issue  the  existence  of  the  record,  and  therefore 
is  only  proper  where  there  is  either  no  record  at  all,  or  one 
different  from  that  which  the  plaintiff  has  declared  on;  and 
any  matter  in  discharge  of  the  action,  as  payment,  or  a 
release,  must  be  specially  pleaded.  (1  Chit.  Plead.  481.)  The 
general  rule  of  law  is,  that  a  plea  which  contradicts  a  record 
is  bad;  therefore  nil  debet  cannot  be  pleaded  to  a  judgment; 
and  as  a  judgment  rendered  in  another  State,  if  a  record  there, 
must,  under  the  constitution  of  the  United  States,  (Art.  4.  § 
1.)  and  the  act  of  Congress  of  1790,  (Ing.  Dig.  26.)  have  the 
same  force  and  effect  in  the  courts  of  this  State,  (2  Dall.  302. 
7  Crunch.  481.  3  Whcaton,Q34.  1  Peters,  155.)  it  follows, that 
the  only  plea  by  which  the  existence  of  the  record  can  be  put 
in  issue,  is  not  nil  debet,  but  mil  tiel  record.  (Ibid.) 

Though  non  est  factum  is,  in  most  cases  the  general  issue 
in  debt  on  a  specialty;  and  mil  tiel  record,  in  debt  on  a  re- 
cord; yet  when  the  deed  or  the  record  is  only  inducement  to 
the  action,  that  is,  introductory  to  some  matter  of  fact  on 
which  the"  action  is  mainly  founded,  the  general  issue  is  nil 
debet.  As  in  debt  for  rent  by  indenture,  the  indenture  is  but 
inducement,  arid  the  arrears  of  rent  are  the  foundation  of  the 
action.  (I  Chit.  Plead.  477.) 

There  is,  in  this  State,  a  plea  in  covenant,  which  is  pecu- 
liarly of  the  nature  of  a  plea  of  the  general  issue;  it  is  that 
of  covenants  performed  with  leave,  &r\,  that  is,  with  leave  to 
give  in  evidence  every  thing  that  amounts  to  a  legal  defence. 
This  plea  is  peculiar  to  Pennsylvania,  and  has  been  sanction- 
ed by  very  long  usage.  Under  this  plea,  upon  notice  to  the 
plaintiff,  without  form,  the  defendant  may  give  any  thing  in 
evidence  which  he  might  have  pleaded.  (4  Dall.  439.)  The 
plea  of  covenants  performed,  admits  the  execution  of  the  in- 
strument, and  supersedes  the  necessity  of  other  proof,  but  it 
does  not  admit  that  the  adverse  party  had  performed  his 
agreement.  (2  Veates,  107.)  In  covenant  on  articles-  of  agree- 
ment, where  the  covenants  are  independent,  evidence  on  the 
part  of  the  defendant  of  breaches  by  the  plaintiff,  are  inad- 
missible, either  by  way  of  bar,  off-set,  or  in  mitigation  of 
damages.  (JVhar.  Dig.  p.  141.) 

In  debt  on  simple  contract  the  general  issue  is  nil  debet,  which 
alleges  that  the  defendant  does. not  owe,  &c;  this  plea  is 
adapted  to  any  kind  of  defence  that  tends  to  deny  an  existing 
debt; — and  therefore*  not  only  to  a  defence  consisting  in  a  de- 
nial of  the  consideration  of  the  debt,  but  to  the  defences  of  re- 
lease, satisfaction,  the  statute  of  limitations,  and  a  multitude 
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of  others,  to  which  a  general  issue  of  a  narrower  kind,  for 
example,  that  of  non  est  factum,  would,  in  its  appropriate 
actions,  he  inapplicable.  In  short,  there  is  hardly  any  matter 
of  defence  to  an  action  of  debt,  to  which  the  plea  of  nil  debet 
may  not  he  applied;  because  almost  all  defences  resolve  them- 
selves into  a  denial  of  (he  debt.  (Steph.  on  Plead.  177-8.) 

On  a  plea  of  payment  in  an  action  of  debt,  justice  is  pro- 
moted by  the  universal  rule  in  the  courts  of  this  State,  that 
under  this  plea,  evidence  may  he  give  which  shows  that  ex 
(Bquo  ct  bono  the  plaintiff  ought  not  to  recover;  and  according- 
ly a  rule  of  the  Supreme  Court,  (R.  59.  R.  38,  D.  Ct.  Philad. 
Accord.)  after  reciting  an  adjudication  in  that  court,  V  that 
on  a  plea  of  'payment'  to  a  specialty,  the  defendant  may  on 
the  trial,  in  avoidance  of  the  deed,  give  in  evidence  that  it 
was  given  without  any,  or  a  good  consideration,  or  obtained 
by  fraud,  or  by  a  suggestion  of  a  falsehood,  or  suppression  of 
the  truth,  orders  that  in  all  such  cases  the  defendant  shall  give 
the  plaintiff  at  least  thirty  days  notice  in  writing,  before  the 
trial,  of  the  matter  intended  to  be  objected  in  avoidance  of 
the  same,  or  else  to  he  precluded  from  using  it."  The  reason 
of  this  rule  is,  that  from  the  want  of  a  court  of  chancery  in  this 
State,  the  special  matter  may  he  regarded  as  the  substance  of 
a  bill  in  equity,  and  the  notice  gives  ample  opportunity  to  the 
plaintiff  to  meet  the  allegations  contained  in  the  special  matter; 
(See  8  Serg.  &  R.  25,  26.)*the  more  as  it  has  been  decided  that 
the  spirit  of  the  rule  obliges  the  defendant  to  specify  the  par- 
ticulars of  the  defence  as  to  want  of  consideration,  fraud, 
falsehood  or  a  suppression  of  the  truth,  if  required  by  the 
plaintiff;  (3  Feates,  6.  1  Ball.  17.)  and  it  has  been  ruled  that 
there  is  no  distinction,  as  to  notice  of  the  special  matter 
intended  to  be  objected  in  avoidance  of  a  bond,  between  a  total 
and  partial  want  of  consideration.  (4  Feates,  561,  8  Serg.  $■ 
R.  179.)  Where  the  special  matter  is  the  ground  of  the  con- 
troversy, or  reason  or  cause  of  the  issue,  notice  of  it  cannot 
be  exacted.  (1  Browne,  272.)* 

In  an  action  on  the  case,  the  general  issue  is  not  guilty, 
under  which  the  plaintiff  is  bound  to  prove  the  whole  charge 
in  his  declaration.  (4  Mod.  424.)  In  this  action  the  plaintiff's 
claim  is  founded  on  the  justice  and  equity  of  his  case:  and 
therefore,  whatever,  will,  in  justice  and  conscience,  accord- 
ing to  the  circumstances  of  the  case,  mitigate  or  bar  the  claim, 
may  be  received  in  evidence,  on  the  part  of  the  defendant, 
under  the  general  issue.  (14  Johns.  389.  1  Dunl.  Pr.  455.) 


*  See  further  of  the  plea  of  payment,  with  leave,  &c.  and  what  may 
be  given  in  evidence  under  it,  Whar.  Dig.  Plead.  D.  d.p.  467-469 
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And  it  is  not  only  competent  for  the  defendant  to  show  any 
matter  in  excuse  or  justification,  but  he  may  also  give  in  evi- 
dence any  matter  in  discharge  <of  the  action,  as  payment,  a  re 
lease,  or  accord  and  satisfaction.  (Siarkic,  97*  3.  Burr.  1 353.) 
In  an  action  for  verbal  or  written  slander;  the  truth  of  the 
words  cannot  be  given  in  evidence  under  the  general  issue, 
either  as  a  justification  or  in  mitigation  of  damages,  but  it 
must  be  pleaded  specially,  or  notice  must  be  given.  (13  Johns. 
475.  1  Johns.  47.  49.)  In  trover,  almost  every  defence  may 
be  given  in  evidence  under  not  guilty.  (1  Chit.  Fl.  490.) 

The  general  issue  in  detinue,  is  rum  detinet,  under  which, 
the  defendant  may  give  in  evidence  a  gift  from  tlio  plaintiff; 
but  he  cannot  give  in  evidence  that  the  goods  were  pawned  to 
him  for  money  which  is  not  paid;  but  ho  must  plead  it.  (Co. 
Litt.  283.  «.) 

In  trespass,  the  general  issue  is  not  gu'iltij,  and  amouuts  to 
a  denial  of  the  trespass  alleged;  but  wherever  the  act  iS 
prima  facie  a  trespass,  matter  of  justification  or  of  excuse, 
must  be  specially  pleaded;  (l  Chit,  on  Plead.  491,  492.)  or 
substantial  notice  of  the  special  matter  given  with  the  plea 
of  the  general  issue.  (See  3  Binn.  215.  l  Browne,  197.) 

In  replevin,  the  general  issue  is  called  the  plea  of  noncepif; 
and  applies  to  the  case  where  the  defendant  has  not,  iu  fact, 
taken  the  property,  or,  where  lie  did  not  take  it,  or 'have  it, 
in  the  place  mentioned  in  the  declaration.  For,  the  declara- 
tion alleges  that  the  property  was  taken,  **  in  a  certain  place 
called,"  &c;  and  the  general  issue  states  that  it  was  not  taken 
"  in  manner  and  form  as  alleged;''  which  involves  a  denial 
both  of  the  taking  and  of  the  place  in  which  the  taking  was 
alleged  to  have  been — the  place  being  a  material  point  ia  the 
action.  (Steph.  on  Plead.  183,  184.)  Non  cepit,  and  property, 
(which  is  also  a  plea  in  bar,)  may  be  pleaded  together,  (l  I 
Johns.  196.)  And  under  the  plea  of  property,  the  defendant 
is  at  liberty  to  show  either  a  general  or  special  property  in 
himself,  either  by  bill  of  sale,  delivery  from  the  plaintiff,  or 
otherwise,  and  the  rule  of  court  respecting  notice  does  not 
apply  to  this  plea.  (1  Yeates,  197.) 

Besides  the  instances  already  mentioned,  in  which  the  de- 
fendant, under  the  rules  of  court,  (supra,  p.  129.)  is  allow- 
ed to  give  the  special  matter  of  his  defence  in  evidence  under' 
the  general  issue,  on  giving  to  the  opposite  party  notice  of  the 
particulars  of  his  defence,  he  is  allowed,  under  a  similar  no- 
tice, to  avail  himself  of  debts  and  demands  which  he  may 
Lave  against  the  plaintiff,  by  way  of  set-off,  (which  is  in  the 
nature  of  an  action;)  (8  'Serg,  $:  R.  4§9.)  unless  he  prefer  to 
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plead  it  specially,  when  notice  is  not  necessary.  (3  Binn.  539. 
1  Feates,  391.  See  also  2  Yeates,  2 IT,) 

It  is  enacted  by  the  first  section  of  the  act  of  1705,  (1  Sm. 
Laws.  49.)  that  "  It'  two  or  more  persons  dealing  together 
be  indebted  to  each  other  upon  bonds,  bills,  bargains,  promises, 
accounts  or  the  like,  and  one  of  them  commence  an  action  in 
any  court  of  this  province,  if  the  defendant  cannot  gainsay 
the  deed,  bargain  or  assumption  upon  which  he  is  sued,  it 
shall  be  lawful  for  such  defendant  to  plead  payment  of  all  or 
part  of  the  debt  or  sum  demanded,  and-  give  any  bond,  bill, 
receipt,  account  or  bargain  in  evidence;  and  if  it  shall  appear 
that  the  defendant  hath  fully  paid  or  satisfied  the  debtor  sum 
demanded,  the  jury  shall  find  for  the  defendant,  and  judg- 
ment shall  be  entere-d,  that  the  plaintiff  shall  take  nothing  by 
his  writ,  and  shall  pay  the  costs.  And  if  it  shall  appear  that 
any  part  of  the  sum  demanded  be  paid,  then  so  much  as  is 
found  to  be  paid  shall  be  defalked,  and  the  plaintiff  shall  have 
judgment  for  the  residue  only,  with  costs  of  suit.  But  if  it 
appear  to  the  jury  that  the  plaintiff  is  ovorpaid,  then  they 
shall  give  in  their  verdict  for  the  defendant,  and  withal  cer- 
tify to  the  court,  how  much  they  find  the  plaintiff  to  be  in- 
debted or  in  arrears  to  the  defendant,  more  than  will  answer 
the  debt  or  sum  demanded,  and  the  sum  or  sums  so  certified, 
shall  be  recorded  with  the  verdict,  and  shall  be  deemed  as  a 
debt  of  record;  and  if  tiie  plaintiff  refuse  to  pay  the  same, 
the  defendant  for  recovery  thereof  shall  have  a  scire  facias 
against  the  plaintiff  in  the  said  action,  and  have  execution 
for  the  same,  with  the  costs  of  that  action."* 

Under  the  10th  section  of  the  act  for  the  relief  of  insol- 
vent debtors  passed  in  J730,  (1  Sm.  Laws,  181.)  it  is  pro- 
vided, "  that  where  there  are  mutual  debts,  or  if  either  party 
sne  or  be  sued,  as  executor  or  administrator,  where  there  are 
mutual  debts  between  thetestator  or  intestate  and  either  par- 
ty, one  debt  may  be  set  against  the  other,  and  such  matter 
may  be  given  in  evidence  upon  the  general  issue,  or  plead- 
ed in  tar,  as  the  nature  of  the  cause  shall  require;  so  as  at 
the  time  of  pleading  the  general  issue,  where  any  debt  is  in- 
tended to  be  insisted  on  in  evidence,  notice  shall  be  given  of 
the  particular  sum  or  debt  so  intended  to  be  insisted  on,  and 
upon  what  account  it  became  due,  or  otherwise  such  matter 
shall  not  be  allowed  in  evidence  upon  such  general  issue."f  § 

*  Sea  an  important  statutory  provision  in  relation  to  set-offs  before  jus- 
tices of  the  peace.  5  Sm.  Laws,  165.  Act  of  1S10.  $  7- 

f  2  This  section  is  copied  almost  verbatim  from  the  statute  of  2  Geo.  H, 
c.  22.  §  13.  (3  Binn.  544.) 

§  For  the  cases  determining-  between  what  parties  a  set-off  will  be  al- 
fti(W;d.  and  what  demands  may  be  set  off;  see  WhsCr,  TVjg\  Setoff.  A.  B. 
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In  addition  to  this  statute,  the  practice  as  to  the  plea  and 
notice  of  set-off  is  further  regulated  by  rules  of  court.  In  the 
Supreme  and  District  Courts,  it  is  ordered,  «*  that  where  there 
have  been  mutual  dealings  between  a  plaintiff  and  defendant, 
and  the  defendant  intends  on  the  general  issue  to  defalk  his 
account  against  the  plaintiff's  demand,  or  any  part  of  it,  he 
shall  give  notice  thereof  in  writing  at  least  ten  days  before 
the  trial;  and  at  the  same  time  furnish  him  with  a  copy  of  the 
account  which  he  intends  to  give  in  evidence  and  rely  on;  and 
if  the  plaintiff's  action  is  not  founded  on  a  specialty  or  writ- 
ing, he  in  like  manner,  shall  be  obliged,  on  the  defendant's 
pequest,  at  the  same  time  or  on  a  reasonable  notice,  to  give 
him  a  copy  of  his  account  and  demand,  so  that  there  shall  be 
an  exchange  of  copies  at  the  same  time;  otherwise  the  defen- 
dant shall  not  be]  compelled  to  a  trial  by  the  plaintiff,  or  vice 
-versa."  (R.  58.  S.  C.  R.  37.  D.  C.  Fhilad.) 

In  the  latter  court,  *«  when  the  defendant  pleads  a  set-off, 
unless  the  matter  be  fully  and  specially  set  forth  in  the  plea,  he 
shall  give  a  full  and  particular  notice  in  writing,  of  such  in- 
tended set-off,  at  least  ten  days  before  the  first  day  of  the 
period  for  which  the  cause  is  set  down  for  trial;  or  he  shall  not 
be  allowed  to  give  in  evidence  under  such  plea,  any  set-off,  nor, 
under  such  notice,  any  matter  of  set-off,  not  therein  particular- 
ly set  forth."  (R.  37,  J).  C.  Fhilad.  See  1  Browne,  254.  C.  P.) 

In  the  Supreme  Court,  when  the  defendant  pleads  a  set-off 
generally,  the  plaintiff  may  insist  on  a  particular  statement  of 
the  items  meant  to  be  defalked,  (3  Binn.  539.)  or  on  a  speci- 
fication of  the  defendant's  demand,  (5  Serg.  $•  12.404.)  and 
if  he  refuse  to  render  this,  evidence  of  matters  of  set-off  can- 
not be  given;  (Ibid.^)  but  if  the  plaintiff  take  issue  on  the  plea 
of  set-off  entered  in  short,  it  is  not  necessary  for  the  defendant 
to  give  notice  of  the  matter  intended  to  be  set  off.  (3  Binn. 
539.) 

The  notice  of  set-off  must  describe  the  demand  intended 
to  be  set  off  with  reasonable  certainty,  and  on  the  trial  the 
defendant  cannot  give  evidence  in  contradiction  of  it.  (5  Serg. 
$  R.  117.  See  1  Yeates,  391.) 

If  the  set-off  is  to  be  proved,  by  the  acknowledgments  of 
the  plaintiff,  it  must  be  so  expressed  in  the  notice;  (4  Yeates, 
102.)  and  on  calling  upon  the  plaintiff  to  produce  books  and 
papers,  at  the  trial,  the  defendant  cannot  go  into  evidence  of 
their  contents  to  prove  a  set-off,  without  special  notice  before 
hand  of  the  set-off.  (5  Serg.  $  R.  514.) 

At  common  law,  the  defendant  could  only  have  pleaded  one 
plea  to  the  whole  declaration;  though  where  the  declaration 
consisted  of  distinct  parts,  he  might  have  pleaded  a  distinct 
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answer  to  each  of  those  parts;  (See  Sleph.  oil  Plead.  289.) 
and  where  there  are  several  defendants,  they  may  either  join 
in  one  plea,  or  plead  severally.  (Com.  Dig.  Pleader,  E.  35.) 
But  by  the  Stat.  4  Ann.  c.  16.  §  4,  5..(3  Binn.  625.)  "  it  shall 
be  lawful  for  any  defendant  or  tenant,  in  any  action  or  suit, 
or  for  any  plaintiff  in  replevin,  in  anv  court  of  record,  with 
leave  of  the  court,  to  plead  as  many  several  matters  as  he 
shall  think  necessary  for  his  defence;  provided,  neverthe- 
less, if  any  such  matter  shall,  upon  a  demurrer  joined,  be 
judged  insufficient,  costs  shall  be  given  at  the  discretion  of 
the  court;  or  if  a  verdict  shall  he  found  upon  any  issue  in  the 
said  cause  for  the  plaintiff  or  demandant,  costs  shall  also  be 
given  in  the  like  manner,  unless  the  judge,  who  tried  the 
said  issue,  shall  certify  that  the  said  defendant,  or  tenant  or 
plaintiff  in  replevin,  had  a  probable  cause  to  plead  such  mat- 
ter  which  upon  the  said  issue  shall  be  found  against  him." 
Since  this  act,  the  defendant  may  plead  whatever  pleas  he 
thinks  proper,  and  in  practice,  without  applying  to  the  court 
for  leave;  subject  however,  if  his  pleas  be  inconsistent,  and 
such  as  ought  not  to  be  joined,  to  be  compelled,  on  motion  of 
the  plaintiff,  to  elect  the  plea  by  which  he  will  abide.  (1  DunL 
Pr.  470.) 

This  statute  giving  the  courts  a  discretionary  power  to  per- 
mit several  matters  to  be  pleaded,  they  have  determined,  that 
in  a  qui  tarn  action,  the  defendant  cannot  plead  double.  (2 
Wits.  21.)  So,  in  an  action  on  a  penal  statute,  (Barnes,  15. 
365.)  and  in  an  information  in  nature  of  a  quo  warranto. 
(Satjer's  Rep.  96.)  So,  at  one  time,  the  defendant  was  often  re- 
fused leave  to  plead  several  pleas,  where  the  proposed  subject 
of  plea  appeared  to  be  inconsistent',  but  in  modern  practice,  such 
pleas,  notwithstanding  the  apparent  repugnancy  between 
them,  are  permitted.  Therefore,  with  non  assumpsit,  he' may 
plead  the  statute  of  limitations,  or  a  discharge  by  bankruptcy, 
or  infancy,  or  with  non  est  factum,  payment,  or  a  discharge 
by  bankruptcy;  (Com.  Big.  Pleader.  E.  2.  5  Taunt.  340.)  and 
in  trespass,  "  not  guilty,  with  leave  to  justify."  (3  Binn. 
215.)  So  other  defences  may  be  combined,  and  the  only  pleas, 
perhaps,  which  are  now  disallowed,  on  the  mere  ground  of 
inconsistency,  are  those  of  the  general  issae,  and  a  tender; 
(Steph.  071  Plead.  293.)  otherwise,  if  a  verdict  were  found  for 
the  defendant  on  the  general  issue,  this  incongruity  would  ap- 
pear upon  the  record:  that  nothing  was  due,  when  the  defen- 
dant himself  admitted  that  there  was  something  due  from 
him.  (4T.R.  194.) 

It  is  also  to  be  observed,  that  the  power  of  pleading  several 
matters,  extends  to  pleas  in  bar  only,  and  not  to  those  of  the 
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dilatory  class,*— with  respect  to  which  the  leave  of  the  court 
will  not  be  granted.  (Stcph.  on  Plead.  295.) 

It  may  be  proper  here  to  notice  a  very  commou  but  infor- 
mal practice  prevailing  in  this  State  which  consists  in  the  entry 
of  sjwrt  pleadings,  as  they  are  called,  and  which  is  allowed  foi» 
the  sake  of  brevity  and  despatch.  Thus,  we  plead  "  Non 
assumpsit" — "Nil  debet" — "Non  cul" — "Usury" — "The 
Statute  of  Limitations,"  &c. — No  Award — Set-off, — and  other 
pleas  of  a  similar  form;  and  sometimes  several  pleas  are  thus 
pleaded  together  in  short  entries.  And  when  a  special  defence 
is  intended  to  be  set  up  under  a  plea  of  the  general  issue, 
after  notice  according  to  the  rules  of  court,  the  plea  is  accom- 
panied with  a  declaration  of  such  intention  in  the  following 
manner:  "  Defendant  pleads  Non  Assumpsit,  with  leave  to 
give  the  special  matter  in  evidence,"  or,  "  Defendant  pleads 
Non  cul,  with  leave  to  justify,"  and  so  in  other  cases.  But 
short  pleas,  like  these  ought  not  to  be  received  but  by  con- 
sent. If  either  party  request  his  adversary  to  draw  up  his 
plea  at  large  and  it  is  refused,  it  will  be  good  cause  of  demur- 
rer, assigning  the  same  specially  for  cause.  (6  Binn.  15.)  But, 
in  order  to  support  the  judgments  of  the  inferior  courts,  which 
have  been  given  after  a  trial  of  the  merits,  the  Supreme  Court 
will  consider  the  short  entries  of  pleadings  in  the  same  light  as 
if  they  were  formally  drawn  up,  provided  there  is  enough  to 
show  the  meaning  of  the  parties.  (Ibid.  15.)  In  pleading  such 
pleas  therefore,  the  defendant  should  guard  against  a  brevity, 
which  may  obscure  their  meaning  or  render  them  insensible; 
thus,  a  plea  of  "  The  Lottery  Act,"  without  more,  is  an  in- 
sensible plea,  and  need  not  be  replied  to.  (8  Serg.  &  R.  263.) 

When  one  of  several  pleas  is  thus  insensible  and  void,  or 
ivhen  sufficient  and  proper,  the  defendant  is  persuaded  that  he 
cannot  support  it,  he  may,  either  with  leave  of  the  court,  or 
consent  of  the  adverse  party,  alter,  or  strike  it  out.  But  with- 
out this  leave  or  this  consent,  he  cannot  withdraw  any  of  his 
picas,  where  it  may  be  supposed  that  ho  gains  any  advantage 
thereby:  (2  Yeates,  529.  8.  C.  4  Ball.  205.)  therefore,  where 
issue  was  joined  on  the  pleas  of  non  assumpsit  and  payment, 
and  the  jury  was  about  to  be  impannelled,  the  court  refused 
the  defendant  leave  to  strike  out  the  former  plea,  the  plaintiff 
having  been  put  to  expense  in  obtaining  proof  of  the  assump- 
tion. (Ibid,  sedvide  4  Dall.  205,  206,  n.)  If  this  were  not  the 
practice,  such  pleas  « would  be  put  in  by  defendants  as  strata- 
gems, to  take  the  chance  of  plaintiff's  not  being  able  to  pro- 
cure witnesses  to  prove  the  issue,  and  after  putting  them  to 
the  expense  and  trouble  of  bringing  their  witnesses,  would 
all  at  once  assume  the  appearance  of  candor  in  relinquishing 
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a  defence  which  could  not  in  reality  be  supported.'  (3  Binn. 
590.)  But  where  the  plaintiff  had  not  been  put  to  any  in- 
convenience, in  procuring  testimony  to  prove  the  assumpsit, 
the  District  Court  allowed  the  plea  to  be  struck  out  after  the 
jury  was  sworn.  (2  Browne,  13.) 

*  If  a  defendant  in  the  progress  of  the  cause,  finds  that  one 
of  his  pleas  will  not  serve  him,  and  that  in  all  probability  he 
will  be  subjected  to  an  increase  of  costs  by  insisting  on  it, 
he  may  apply  to  the  court  at  a  previous  term  to  strike  out  the 
plea,  and  the  plaintiff,  on  such  leave  being  granted,  is  saved 
the  trouble  and  expense  of  adducing  proof  in  support  of  that 
issue.'  (Fer  Yeates,  J.  3  Binn.  591.)  He  may  also  on  a  rule  to 
show  cause,  obtain  leave  to  add  a  plea;  (4  Dull.  205,  206.  n.) 
and  on  such  a  rule,  a  plea  of  the  act  of  limitations  was  allow- 
ed to  be  added  in  trespass  for  mesne  profits.  (2  Yeates,  279.) 

In  many  of  the  cases  upon  the  subject  of  withdrawing  and 
adding  pleas,  it  appears  that  the  6th  section  of  the  act  of 
1806  has  been  relied  on  by  practitioners,  as  countenancing 
a  system  of  amendment  it  never  intended.  This  section  pro- 
vides, that  when  any  informality  in  entering  a  plea,  will,  in 
the  opinion  of  the  court,  affect  the  merits  of  the  cause,  the 
defendant  may  alter  his  plea  or  defence  on  or  before  the  trial 
of  the  cause;  and  if  by  such  alteration  the  plaintiff  is  taken 
by  surprise,  the  trial  shall  be  postponed  to  the  next  court;  and 
the  construction  of  it  is,  that  when  the  plea  is  not  sufficient  to 
cover  the  merits  of  the  case,  an  amendment  may  be  made  before 
or  even  during  the  trial;*  but  the  court  are  to  judge  whether 
the  amendment  be  necessary;  (3  Binn.  590.)  and  it  is  not  in 
every  instance  that  it  will  or  must  be  granted,  and  many  cases 
may  occur  not  within  the  scope  and  intent  of  the  act.  Thus, 
*  where  a  plea  in  ahateme7it  is  kept  back  until  after  the  swear- 
ing of  the  jury,  it  was  not  the  intention  of  the  act,  that  the 
defendant  should  be  permitted  to  alter  his  plea,  and  thus  de- 
feat the  plaintiff's  action.  So,  when  a  plea  is  kept  back,  which 
ought  to  have  been  put  in  since  the  last  continuance.''  (7  Serg. 
S(  R.  181.)  So,  when  the  defendant  offers  a  plea  of  set-off, 
after  the  plaintiff  has  closed  his  evidence,  (8  Serg.  8f  R.  499.) 
the  defendant  having  a  remedy  by  an  action  on  his  claim  of 
set-off.  And  where  the  defendant  offers  to  plead  specially  a 
matter  of  law  necessary  to  his  defence,  after  having  already 
pleaded,  it  is  not  error  to  refuse  it,  when  it  is  put  in  at  such 
a  time  as  shows  that  the  object  is  delay.  (6  Binn.  88.) 

*  This  law  also  embraces  declarations.  (See  4  Sm.  La-ws,  329.)  'The 
object  of  it  was  to  prevent  nonsuits  of  plaintiffs,  where  the  declarations 
were  informal,  and  to  attain  the  justice  of  every  case  on  a  full  trial.' 
(Per  Yeates.  J.  3  £imu  591.) 

T 


CHAPTER  XIY. 
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WHERE  the  defendant  pleads  the  general  issue,  or  any 
other  plea  which  properly  concludes  to  the  country,  there  are 
no  further  pleadings  between  the  parties,  and  there  is  an  is- 
sue joined  in  the  cause,  on  which  they  may  proceed  to  trial. 
But  if  the  plea  present  some  new  fact,  it  is  incumbent  on  the 
plaintiff,  to  reply;  or,  if  he  cannot  support  his  action,  he  may 
discontinue,  or  enter  a  nolle  prosequi,  and  in  the  two  en- 
suing sections,  these  subjects  are  considered  at  large.  Or 
in  an  action  against  an  executor  or  administrator,  where  the 
original  cause  of  action  is  not  denied  by  the  plea,  he  may 
take  judgment  of  assets  in  futuro.  (Vide  ante, p.  95-6.)  So,  in 
an  action  against  an  insolvent  debtor,  whose  future  effects  re- 
main liable  to  the  payment  of  his  debts,  the  plaintiff  may  take 
judgment  for  his  demand,  to  be  levied  of  those  effects.  (Burns1' 
K.  B.  339.) 


SECTION   1. 


Of  Discontinuance. 


When  the  plaintiff  finds  that  he  has  misconceived  his  action, 
sued  a  wrong  party,  or  that  for  some  defect  in  the  pleadings 
or  other  reason  he  will  not  be  able  to  maintain  it,  he  may  ob- 
tain a  rule  for  leave  to  discontinue,  which,  however,  is  effec- 
tual only  on  payment  of  costs,  (See  Stat.  8  El.  c.  2.  \  2.  Rob. 
Dig.  126.  Comb.  299.)  which  should  be  paid  forthwith;  for 
until  paid  the  action  is  not  discontinued.  (3  JUT.  <$•  S.  153.) 
The  plaintiff,  however,  is  not  liable  to  an  attachment  for  the 
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non-payment  of  them.  (7  T.  It.  6.  10  Johns.  367.)  If  a  cause 
be  discontinued,  and  afterwards  the  defendant  appears  and 
takes  defence,  he  cannot,  at  the  trial,  take  advantage  of  the 
discontinuance.  (Whar.  Dig.  p.  4S>§.) 

Regularly  there  can  be  no  discontinuance  without  leave  of 
the  court,  and  this  rule  holds  with  peculiar  force  in  replevins; 
there  both  parties  are  actors,  and  yet  the  avowant  cannot  dis- 
continue; (2  Yeates,  531.  1  Str.  112.)  and  where  the  goods 
are  delivered  to  the  plaintiff  in  replevin,  he  will  not  be  per- 
mitted to  discontinue.  (2  Veates,  530.)  So,  where  the  defen- 
dant claims  property,  and  the  goods  remain  in  his  hands, 
there  may  be  cases  in  which  the  court  would  refuse  such  leave. 
(Ibid.)  A  plaintiff  cannot  discontinue  his  cause  after  a  bona 
fide  assignment  of  the  debt,  for  a  valuable  consideration,  to 
another  person.  In  such  case  it  ought  to  be  mentioned  on  the 
docket,  for  whose  use  the  suit  is  brought.  (1  Dall.  139.)  After 
a  general  verdict,  or  a  writ  of  inquiry  executed  and  returned, 
(2  Saund.  73.  n.  1.)  the  plaintiff  will  not  be  allowed  to  discon- 
tinue, (unless  with  the  defendant's  consent),  for  if  he  were 
permitted  this  privilege,  it  would  be  granting  him  as  many 
new  trials  as  he  pleased.  (Salk.  178.  pi.  4.)  The  court  may 
probably  give  this  leave,  as  matter  of  especial  favour,  after  a 
special  verdict,  because  it  is  not  complete  and  final,  (Ibid.) 
but  they  will  not  do  so  in  a  hard  action,  (Hardw.  200,  201.) 
or  to  give  the  plaintiff  an  opportunity  to  adduce  fresh  proof 
in  contradiction  to  the  verdict.  (2  TV.  Bl.  815.)  The  court 
have  allowed  the  plaintiff  to  discontinue,  on  payment  of  costs, 
after  a  demurrer  argued  and  allowed,  where  there  was  a  mis- 
take in  the  plaintiff's  pleading;  but  they  now  usually  give  the 
party  leave  to  amend,  upon  payment  of  costs.  (2  Arch.  Pr. 
208.  2  Saund.  73.  n.  1.) 

Before  argument  on  demurrer,  verdict  or  execution  of  a 
writ  of  inquiry,  a  rule  to  discontinue  is  a  matter  of  course;  in 
other  cases  it  is  obtained  upon  application  to  the  court.  (2 
Arch.  Pr.  208.) 

After  the  costs  have  been  taxed  and  paid,  the  plaintiff  may 
commence  a  new  action  for  the  same  cause,  and  may  again 
hold  the  defendant  to  bail;  (2  Str.  1209.)  provided  the  dis- 
continuance of  the  first  action  did  not  arise  from  any  gross 
laches  on  the  part  of  the  plaintiff,  and  the  second  arrest  do  not 
appear  to  be  vexatious.  (5  M.  $•  S.  93.  1  Dall.  220.) 

If  the  plaintiff  agree  to  discontinue,  in  consideration  of  a 
promise  by  the  defendant  not  to  file  a  bill  against  him,  and 
the  defendant  performs  his  part,  the  court  will  stay  proceed- 
ings in  the  suit  at  common  law,  and  order  an  exonerctur  to 
be  entered  on  the  bail-piece.  (6  Binn.  389.) 
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SECTION  2. 


Nolle  Prosequi. 


A  nolle  prosequi  is  an' acknowledgment  or  agreement  by  the 
plaintiff  entered  upon  the  record,  that  lie  will  not  further  pro- 
secute his  suit  as  to  the  whole,  or  a  part  of  the  cause  of  action; 
or  as  to  some  one  of  the  counts  in  his  declaration,  or  as  to 
some  or  one  of  the  issues  joined:  or  where  there  are  several 
defendants,  against  some  or  one  of  them.  (2  Ro.  Mr.  100. 
pi.  5.  Bing.  on  Judg.  49.  7  Crunch,  176.) 

A  nolle  prosequi  is  not  regarded  as  a  confession  of  the  plain- 
tiff that  he  has  no  cause  of  action,  nor  is  it  considered  in  the 
nature  of  a  retraxit  or  release,  for  it  may  be  entered  as  to 
one  of  several  defendants,  and  the  plaintiff  may  still  proceed 
against  the  others,  in  which  respect  it  differs  from  a  judg- 
ment of  nonpros,  whereby  the  plaintiff  is  put  out  of  court  as 
regards  all  the  defendants.  (1  Sauncl.  207.  n.  2.)  But  it  rather 
resembles  a  discontinuance:  (3  T.  R.  511.)  for,  when  the 
plaintiff  has  misconceived  his  action,  or  made  a  mistake  as  to 
the  party  sued,  (as  where  he  sues  a  feme  covert,  and  she 
pleads  coverture;  or  wlnere  he  discovers  that  the  defendant  is 
an  infant,  and  the  action  is  not  for  necessaries,  or  the 'like,) 
he  may  enter  a  nolle  prosequi  as  to  the  whole  cause  of  action. 
(Ibid.  2  Arch.  Pr.  218.)  And  in  cases  where  both  parties  are 
actors,  (as  in  replevin  or  in  a  feigned  issue),  (2  Yeates,  310.) 
the  plaintiff  cannot  defeat  the  suit  by  entering  a  nolle  prosequi. 
(1  Binn.  448.) 

Where  the  defendant  pleads  one  plea  to  the  whole  declara- 
tion, and  that  plea  happens  to  be  a  complete  bar  to  one  or 
more  of  the  counts,  but  not  to  others,  the  plaintiff  may  enter 
a  nolle  prosequi  as  to  the  counts  to  which  the  plea  is  a  bar. 
Thus,  where  assumpsit  is  brought  for  goods  sold,  &c.  and  up- 
on an  account  stated,  and  infancy  is  pleaded  to  the  whole  of 
the  declaration,  the  plaintiff  may  enter  a  nolle  prosequi  as  to 
the  count  upon  an  account  stated,  (no  action  upon  an  account 
stated  lying  against  an  infant),  and  reply  to  the  other  counts. 
(\  Saund.  207.  b.  c.)  But  where  there  is  a  demurrer  to  a  whole 
declaration,  the  plaintiff  will  not  be  allowed  to  rectify  his  er- 
ror, by  entering  a  nolle  prosequi  as  to  some  of  the  counts: 
(i&id.)  Thus,  where  there  was  a  demurrer  to  a  declaration 
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against  two  defendants,  because  one  of  them  was  not  named  in 
one  of  the  counts,  the  court  held  that  the  plaintiff  could  not 
enter  a  nolle  prosequi  as  to  that  count,  and  proceed  on  the 
others.  (4  T.  R.  560.)  So,  where  there  was  a  demurrer  to  a 
declaration  for  a  misjoinder  of  counts,  the  court  held  that 
the  plaintiff  could  not  rectify  his  mistake  by  entering  a  nolle 
prosequi  as  to  some  of  the  counts.  (1  //.  Bl.  108.)  But  if  the 
defendant  demur  or  plead  separately  to  several  counts,  the 
plaintiff  may  enter  a  nolle  prosequi  as  to  some  of  (he  counts, 
and  proceed  to  trial  or  argument  on  the  others.  (I  Saund.  207. 
a.  203.  339.) 

When  the  plaintiff  wishes  to  withdraw  part  of  the  cause  of 
action  contained  in  a  single  count,  he  may  enter  a  nolle  pro- 
sequi for  that  part,  which  will  show  on  the  record,  exactly 
what  was  submitted  to  the  jury,  and  will  be  no  bar  to  a  sub- 
sequent suit.  (6  Serg.  $  R.  61.)  Thus,  in  trespass,  where  the 
plaintiff  declares  that  the  defendant  took  and  carri  d  away 
the  plaintiff's  hay,  grass,  and  corn,  he  may  enter  a  nolle  pro- 
sequi as  to  the  hay  and  grass,  and  proceed  for  the  taking  of 
the  corn.  (1  Saund.  207.  n.  2.) 

In  actions  upon  contracts  against  several  defendants,  if  the 
defendants  join  in  their  pleas,  the  plaintiff  cannot  enter  a  nolle 
prosequi  as  .to  any  one  of  them,  without  releasing  the  others; 
(Ibid.)  but  if  they  sever  in  their  pleas,  and  one  of  them  plead 
bankruptcy,  ne  unques  executor,  infancy  or  any  other  matter 
not  denying  the  cause  of  action,  but  merely  in  his  personal 
discharge,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him, 
and  proceed  against  the  others.  (Ibid.  2  M.  Sf  S.  444.  5 
Johns.  160.) 

In  actions  founded  upon  torts,  against  several  defendants, 
the  plaintiff  may  enter  a  nolle  prosequi  as  to  some  of  them, 
and  proceed  against  the  others,  at  any  time  before  final  judg- 
ment, even  although  they  all  join  in  the  same  plea,  and  be 
found  jointly  guilty,  and  a  fortiori,  he  may  do  so,  where  they 
plead  severally.  (Ibid.  2  Jrch.  Pr.  220.)  The  reason  of  this 
seems  to  be,  because  such  actions  being  in  their  nature  joint 
and  several,  as  the  plaintiff  might  therefore  have  originally 
commenced  his  action  against  one  only,  and  proceeded  to 
judgment  and  execution  against  him  alone;  so  he  may,  after 
verdict  against  several,  elect  to  take  his  damages  against 
either  of  them.  (Carth.  20.  6  Serg.  Sf  R.  413.)  And  upon  this 
ground  it  is,  that  where  a  jury  give  a  wrong  verdict  in  point 
of  law,  the  plaintiff  may,  in  some  cases,  cure  the  defect  in  the 
verdict,  by  entering  a  nolle  prosequi  before  judgment.  (1 
Saund.  207.  n.  2.)  As  where  several  persons  are  jointly 
charged  in  an  action  of  assault,  battery  and  false  imprison- 
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ment,  who  either  pleaded  jointly  or  sever  in  their  pleas,  or 
one  suffers  judgment  to  go  by  default,  (for  it  is  immaterial 
which  is  the  case),  if  the  jury  assess  several  damages,  the 
verdict  is  wrong,  and  the  judgment  will  be  erroneous.  (5  Burr. 
2792.  6  Serg.  $  E.  413.)  But  the  plaintiff  may  cure  the  ver- 
dict by  entering  a  nolle  prosequi  against  all  the  defendants 
but  one,  and  taking  judgment  against  him  only.  (Cro.  Car. 
239.  243.)  And  in  these  cases,  it  should  seem,  that  the  nolle 
prosequi  so  entered  against  some  of  the  defendants,  must  from 
the  nature  of  the  actions,  be  an  absolute  bar  to  any  further 
action  for  the  same  cause.  (1  Saund.  207.  n.  2.) 

Where  a  nolle  prosequi  is  entered  as  to  the  whole  declara- 
tion, the  defendant  is  entitled  to  costs,  and  in  the  same  man- 
ner as  upon  a  discontinuance.  And  where  entered  as  to  some 
of  several  counts,  the  plaintiff  is  not  entitled  to  costs  as  to 
these  counts,  although  he  have  a  verdict  on  the  others.  (2 
Arch.  Fr.  220.) 

A  retraxit  or  renunciation  of  the  suit  by  the  plaintiff,  is 
very  similar  to  a  nolle  prosequi  to  the  whole  declaration;  ex- 
cepting that  the  former  is  a  bar  to  any  future  action  fop  the 
same  cause,  and  the  latter  is  not;  the  former  is  also  made  in 
person  in  open  court  when  the  trial  is  called  on,  the  latter  is 
made  by  a  mere  entry  on  the  record  out  of  court,  A  retraxit 
is  \ery  unusual  in  practice.  (Ibid.) 


CHAPTER  XV. 
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"WHEN  the  defendant  has  pleaded,  either  in  abatement,  or 
in  bar,  by  way  of  confession  and  avoidance,  as  a  release,  the 
plaintiff  has  the  option  of  demurring  to  the  plea, — as  being, 
in  substance  or  form,  an  insufficient  answer  in  point  of  law 
to  the  declaration, — or  of  pleading  to  it*  by  way  of  traverse, 
or  by  way  of  confession  and  avoidance  of  its  allegations, 
Such  pleading  on  the  part  of  the  plaintiff,  is  called  the  repli- 
cation. (Steph.  on  Plead.  77.) 

If  the  replication  be  by  way  of  traverse,  (that  is  in  denial 
of  the  whole  or  part  of  the  defendant's  plea),  it  is  in  general 
necessary  (as  in  the  case  of  the  plea),  that  it  should  tender 
issue.  So,  if  the  plaintiff  demur,  an  issue  in  law  is  necessa- 
rily  tendered,*  and,  in  either  case,  the  result  is  a  joinder  in 
issue;  upon  the  same  principles  as  stated  in  chapter  xiii, 
with  respect  to  the  plea.  But  if  the  replication  be  also  in 
confession  and  avoidance,  (as,  that  the  release  alleged  in  the 
plea  was  made  by  duress  and  force  of  imprisonment,)  the 
defendant  may  then,  in  his  turn,  either  demur, — or,  by  a 
■pleading,  either  traverse,  or  confess  and  avoid,  its  allega- 
tions. If  such  pleading  take  place*  it  is  called  the  rejoinder. 
(Ibid!) 

In  the  same  manner,  and  subject  to  the  same  law  of  pro- 
ceeding, viz:  that  of  demurring,  or  pleading  either  in  de- 
nial of  the  truth  of  the  adverse  allegation,  or  confessing  and 
avoiding  it,  is  conducted  all  the  subsequent  altercation  to 
which  the  nature  of  the  case  may  lead;  and  the  order  and 
denominations  of  the  alternate  allegations  of  fact  or  pleadings 
throughout  the  whole  series,  are  as  follows:  declaration,  plea, 
replication,  rejoinder,  surrejoinder,  rebutter,  and  surrebutter, 
{Ibid.)  After  the  surrebutter,  the  allegations  of  the  respective 
parties,  in  the  English  system  of  pleading,  have  no  distinctive 
names,  for  beyond  that  stage  as  it  is  said,  they  never  occur 
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in  practice.  (1  Arch.  Plead.  285.)  And  indeed,  in  those  cases 
where  the  parties  in  pleading,  do  actually  arrive  at  the  two 
last  known  stages  of  the  system,  that  is,  of  rebutter  and 
surrebutter,  it  is  said  to  be  very  seldom  that  either  of  these  is 
a  special  allegation,  or  in  other  words,  contains  any  thing 
more  than  a  tender  of,  or  joinder  in  issue.  (Lawes  on  Plead. 
161.)  In  our  practice,  it  is  rare  that  a  defendant  finds  it  ne- 
cessary to  rejoin  specially,  and  much  more  so,  a  plaintiff  to 
surrejoin  specially,  but  issue  is  most  frequently  attained  either 
on  a  general  plea  to  the  declaration,  or  on  a  replication  to  the 
plea. 

With  regard  to  the  form  and  qualities  of  the  replication 
and  the  subsequent  pleadings,  and  therein  of  a  new  assign- 
ment, (which  is  in  the  nature  of  a  replication),  (Steph.  on  Plead. 
244.)  and  of  departure  in  pleading,  which  can  never  occur 
till  the  replication,  (vide  id.  405.)  we  shall  content  ourselves 
with  referring  the  reader  to  any  of  the  recent  treatises  on 
pleading,  and  merely  mention  the  rule  in  reference  to  these 
pleadings,  which  forbids  the  joinder  of  several  replications  to 
the  same  plea,  or  of  several  rejoinders  to  the  same  replication; 
and  so  to  the  end  of  the  series.  The  reason  of  this,  is,  that 
the  statute  of  Anne  (supra,  p.  1S5.)  extends  to  the  cases  of 
pleas  only,  and  not  to  replications  or  subsequent  pleadings. 
(Vide  Steph.  on  PL  293-4.)  So  that,  when  several  pleas  are 
pleaded,  the  plaintiff  can  only  make  one  replication  to  each 
plea;  therefore,  a  replication  to  a  plea  of  the  statute  of  limi- 
tations, stating  that  six  years  had  not  run  since  a  nonsuit  in 
a  previous  action; — that  the  debt  arose  on  an  account  between 
merchant  and  merchant, — and  that  the  plaintiff  was  beyond 
sea  when  the  cause  of  action  arose,  is  bad  for  duplicity.  (1 
Peters9  Rep.  443.) 

There  is  no  time  fixed  upon  hj  law  for  replying:  when 
the  defendant,  therefore,  has  put  in  his  plea,  he  may  rule  the 
plaintiff  to  reply,  in  the  same  time  and  manner  as  directed 
by  the  rules  of  court  previously  quoted,  (ante,  p.  83,  84.*)  with 
regard  to  rules  to  declare  and  plead;  or  he  may  pray  the 
court  to  grant  a  rule  on  the  plaintiff  to  reply  in  a  less  time 
than  is  prescribed  in  their  standing  rules.  If  the  plaintiff  be 
not  ready  to  reply  within  the  time  limited  by  the  rule,  he  may 
apply  to  the  court,  and  obtain  an  order  for  further  time.  But 
if  he  neglect  to  reply,  within  the  time  required  by  the  rule, 
or  order  for  further  time,  the  defendant  may  sign  a  judgment 
of  non  pros.  On  the  other  hand,  the  plaintiff,  on  filing  a  re- 
plication without  joining  issue,  that  is,  concluding  with  an 
averment,  may  enter  a  rule  requiring  the  defendant  to  rejoin; 
or  if  there  be  a  new  assignment,  to  plead  thereto,  in  like 
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manner  as  to  the  original  declaration,  and  in  case  of  his 
neglect  to  comply  with  the  rule,  may  have  judgment  in  the 
same  manner  as  on  a  default  for  want  of  a  plea.  And  so  rules 
may  be  entered. by  each  party  respectively,  until  an  issue  is 
attained,  or  one  of  them  incurs  a  judgment  by  default. 

When  several  picas  are  pleaded,  to  one  of  which  there  has 
been  no  replication,  and  the  cause  has  been  tried  without  a 
joinder  in  issue  upon  that  plea,  the  following  distinctions 
made  by  the  Supreme  Court,  will  indicate  whether  this  has 
produced  any  error  in  the  record:  Where  the  defendant  has 
pleaded  the  genera!  issue,  and  with  it,  has  pleaded  specially 
a  matter  which  might  have  been  given  in  evidence  under  such 
general  issue,  the  want  of  a  replication  to  the  special  plea, 
would  not,  it  seems,  be  error.  (8  Serg.  $•  R.  263.)  In  other 
words,  if  the  latter  plea  could  be  struck  out  of  the  record, 
without  injury  to  Uie  defendant,  it  would,  if  not  conclusive 
with  the  court,  operate  with  them  as  a  strong  auxiliary  argu- 
ment, where  thcre'are  other  grounds,  to  overrule  the  objec- 
tion. (JbuL  266.)  But  if  it  be  such  plea,  stating  '•uch  matter, 
as  requires  a  replication,  and  this  was  not  done,  and  no  issue 
was  joined,  it  is  error;  but  not,  unless  the  clerk,  in  making 
up  the  record,  omits  the  letter  s,  and  at  the  close  of  the  plead- 
ings, adds — issue,  instead  of — issties.  (Ibid.)  The  entry  on  the 
docket  by  the  clerk,  of  the  words  "  and  issue,"  or  "issues," 
at  the  close  of  the  short  minute  of  the  pleadings,  is  consider- 
ed to  be  a  sufficient  joinder  of  Issue;  it  is  «  always  held  to  be 
a  memorandum  for  the  clerk  to  join  the  issue  formally,  the 
want  of  which,  under  such  circumstances,  is  a  clerical  slip 
and  amendable.  (9  Serg.  %  S.  67.  Vide  supra,  p.  125,  126, 
127.) 


V 
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IF  the  declaration,  plea,  or  other  pleading,  of  cither  of  the 
parties,  be  defective,  the  other  party,  instead  of  answering  it, 
or  joining  issue  where  no  answer  is  requisite,  may  demur, 
admitting  the  facts  alleged  in  the  pleading,  and  referring  it  to 
the  judgment  of  the  court  to  determine,  whether  those  facts 
are,  either  in  substance,  or  in  the  form  in  which  they  are 
stated,  sufficient  to  maintain  the  plaintiff's  action,  or  support 
the  defendant's  defence.  (Co.  Litt.  71.  b.  I  Chit.  PI.  638.) 

When  there  are  several  counts  in  a  deck' ration,  some  of 
which  are  good  in  point  of  law,  and  the  rest  defective,  the  de- 
fendant should  only  demur  to  the  latter,  and  plead  to  the 
former;  for  if  he  demur  to  the  whole  declaration,  the  plain- 
tiff shall  have  judgment  on  the  good  counts.  ( I  Saund.  286. 
n.  9.  18  Johns.  457.)  So,  if  the  defendant  plead  several  pleas, 
all  of  which  are  demurred  to,  if  one  he  good,  judgment  must 
be  given  for  the  defendant.  (2  Mass.  Rep.  541.) 

A  demurrer  is  either  general  or  special.  A  general  demurrer 
excepts  to  the  sufficiency  in  general  terms,  without  showing 
specifically  the  nature  of  the  objection:  a  special  demurrer 
adds  to  this  a  specification  of  the  particular  ground  of  excep- 
tion. A  general  demurrer  is  sufficient,  where  the  objection  is 
on  matter  of  substance.  A  special  demurrer  is  necessary, 
where  it  turns  on  matter  of  /orjri  only;  that  is,  where,  not- 
withstanding such  objection,  enough  appears  to  entitle  the 
opposite  party  to  judgment,  as  far  as  relates  to  the  merits  of 
the  cause.  (Steph.  on  Plead.  159.)  For,  by  two  statutes,  27 
Eliz.  c.  5,  (Rob.  Big.  307.)  and  4  Anne,  c.  16.  (Ibid.  43.) 
passed  in  a  view  to  the  discouragement  of  merely  formal  ob- 
jections,  it  is  provided  in  nearly  the  same  terms,  that  the 


*  This  subject  has  already  been  partially  explained,  supra,  p.  11?-.  125, 
126.   143. 
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judges  "shall  give  judgment  according  as  the  very  right  of 
the  cause  and  matter  in  law  shall  appear  unto  them,  without 
regarding  any  imperfections,  omission,  defect  or  want  of 
form,  except  those  only  which  the  party  demurring  shall 
specially  and  particularly  set  down  and  express,  together  with 
his  demurrer,  as  causes  of  the  same," — the  latter  statute  add- 
ing this  proviso,  «  so  as  sufficient  matter  appear  in  the  said 
pleadings,  upon  which  the  court  may  give  judgment,  accord- 
ing to  the  very  right  of  the  cause."  Since  these  statutes,  there- 
fore, no  mere  matter  of  form  can  be  objected  on  a  general 
demurrer;  but  the  demurrer  must  be  in  the  special  form,  and 
the  objection  specifically  stated.  (Steph.  on  Plead.  160.)  But, 
on  the  other  hand,  it  is  to  be  observed,  that,  under  a  special 
demurrer,  the  party  may,  on  the  argument,  not  only  take  ad- 
vantage of  the  particular  faults  which  his  demurrer  specifies, 
but  also  of  all  such  objections  in  substance,  or  regarding 
"  the  very  right  of  the  cause"  (as  the  statute  expresses  it),  as 
do  not  require,  under  those  statutes,  to  be  particularly  set 
down.  It  follows,  therefore,  that  unless  the  objection  be  clear- 
ly of  this  substantial  kind,  it  is  the  safer  course,  in  all  cases, 
to  demur  specially.  (Ibid.)  Indeed,  it  is  advised  by  Lord 
Hale,  (1  Vent.  240.)  and  Lord  Coke,  (2  Bulst.  267.)  to  de- 
mar  specially  in  all  cases  and  never  generally.  Yet,  it  is  said, 
where  a  general  demurrer  is  plainly  sufficient,  it  is  more  usu- 
ally adopted  in  practice;  because  the  effect  oF  the  special  form 
being  to  apprise  the  opposite  party  more  distinctly  of  the  na- 
ture of  the  objection,  it  is  attended  with  the  inconvenience  of 
enabling  him  to  prepare  to  maintain  his  pleading  in  argument, 
or  of  leading  him  to  apply  the  earlier  to  amend.  (Steph  on 
Plead.  160-1.)  When  objections,  which  are  well  founded, 
though  merehj  'formal,  are  stated  specifically  as  causes  of  de- 
murrer, and  'it  is  shown  in  what  respect,  the  pleading  is  defec- 
tive or  informal,  (I  Saund.  161.  n.  1—337.  b.  n.  3.)  the  party 
taking  them  is  entitled  to  the  benefit  of  the  exceptions,  and 
the  cause  may  be  decided  on  them  alone.  (1  Peters'  Rep.  475.) 
With  respect  to  the  effect  of  a  demurrer, — it  is  a  rule,  that 
a  demurrer  admits  all  such  matters  of  fact  as  are  sufficiently 
pleaded,  (Sid.  10.  ca.  5.)  or  which,  if  informally  pleaded,  are 
not  specially  excepted  to,  on  that  account.  (1  Saund.  337.  b.  n. 
3.)  It  is  also  a  rule,  that,  on  demurrer,  the  court  will  consider 
the  whole  record,  and  give  judgment  tor  the  party  who,  on 
the  whole,  appears  to  be  entitled  to  it.  (Ibid.  285.  n.  5.)  Thus, 
on  demurrer  to  the  replication,  if  the  court  think  the  replica- 
tion bad,  but  perceive  a  substantial  fault  in  the  plea,  they  will 
give  judgment,  not  for  the  defendant,  but  the  plaintiff,  (2 
If  lis.  150.)  provided  the  declaration  be  good;  but  if  the  declu- 
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ration  also  be  bad  in  substance  (and  not  in  form  merely) 
2  Vent.  198.  222.)  tben  upon  the  same  principle,  judgment 
would  be  given  for  the  defendant.  (5  Rep.  29.  «.)  This  rule, 
however,  has  reference  to  pleas  in  bar  only;  for  if  the  plain- 
tiff demur  to  a  plea  in  abatement,  and  the  court  decide  against 
the  plea,  they  will  give  judgment  of  respondeat  onster,  without 
regard  to  any  delect  in  the  declaration.  (Lnttv.  1592.  1667.) 

A  demurrer  must  be  filed  in  the  same  manner  as  any  of  the 
pleadings.  As  if  a  rule  be  entered  to  plead  or  rejoin,  the  party 
must  file  his  demurrer  within  the  time  granted  by  the  rule. 
(1  Dunl.  Pr.  518.)  When  the  prothonotary  lias,  under  the 
rules  of  court  (ante,  p.  126-7.)  put  the  cause  to  issue,  upon  a 
plea  or  pleas  being  filed,  and  entered  the  proper  pleadings  for 
that  purpose,  the  other  party  has  still  a  right  to  put  in  a  de- 
murrer, provided,  to  prevent  surprise,  he  gives  notice  of  it  to 
his  adversary.  Either  party,  on  demurring,  may  at  once  add 
the  joinder,  or  it  may  be  done  by  the  prothonotary. 

The  demurrer  and  joinder  constitute  an  issue  in  law,  which 
is  referred  to  the  decision  of  the  court,  and  for  this  purpose 
placed  on  the  argument  list  (according  to  the  seniority  of  the 
cause  on  the  docket),  (1  Browne,  214.  R.  73.  S.  ft)  to  be 
discussed  before  them.  The  counsel  for  the  plaintiff  and  for 
the  defendant  in  the  demurrer,  must  each  of  them,  make  up 
and  deliver  one  paper  book,  or  state  of  the  points  in  contro- 
versy, as  contended  for  on  their  respective  sides,  to  the  court, 
at  least  two  days  before  the  argument.  (R.  5.  D.  C.  Philad. 
R.  31.  S.  C.)  Upon  some  day  in  that  portion  of  the  term 
which  remains  after  trials  by  special  jury,  the  demurrer  will 
be  called  on  for  argument,  in  the  order  in  which  it  stands  on 
the  list.  If  there  be  no  argument,  the  counsel  moves  for  judg- 
ment, as  of  course.  But  if  argued,  the  counsel  for  the  party 
demurring  is  first  heard  in  support  of  the  demurrer;  next, 
the  counsel  for  the  other  party  is  heard  in  answer;  and  lastly, 
the  former  counsel  is  beard  in  reply.  (2  Arch.  Pr.  35.) 

Where  there  are  several  issues,  both  in  law  and  in  fact,  the 
plaintiff  may,  without  waiting  for  a  decision  on  the  issues  in 
law,  go  to  trial  on  the  issues  in  fact,  and  at  the  same  time 
have  contingent  damages  assessed  on  the  counts  in  his  decla- 
ration, to  which  the  demurrer  applies;  or  he  may  wait  the 
result  of  the  issue  in  law,  and  then  proceed  to  trial  if  neces- 
sary. (2  Sannd.  300.  n.  3.)  It  is,  however,  advisable  to  de- 
termine the  demurrer  first;  for  if  it  go  to  the  whole  cause  of 
action,  and  is  determined  against  the  plaintiff,  it  is  conclu- 
sive; and  there  is  no  occasion  afterwards  to  try  the  issue  in 
fact;  whereas,  if  the  issue  in  fact  be  first  tried  and  found  for 
the  plaintiff,  he  must  still  proceed  t6  the  determination  of  the 
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demurrer,  and  if  that  be  determined  against  him,  lie  will  not 
be  allowed  his  costs  of  the  trial  of  the  issue  in  fact.  If  the 
issue  be  tried  before  the  demurrer  is  argued,  the  damages  are 
said  to  be  contingent,  deppnding  upon  the  event  of  the  demur- 
rer, and  it  is  necessary  for  the  jury  to  assess  contingent  dam- 
ages: and  the  award  of  the  venire  is  tain  quam,  that  is,  as 
well  to  try  the  issue  as  to  inquire  of  the  contingent  damages. 
{Ibid.)  But  notwithstanding  the  general  right  of  the  plaintiff 
to  pursue  whichever  course  he  may  think  proper,  yet  in  many 
cases  where  there  have  been  issues  in  law  and  in  fact  upon  the 
same  record,  the  demurrer  has  been  ordered  to  be  first  ar- 
gued, in  order  that  the  parties  might  not  go  to  the  trial  of  the 
issue  under  the  necessity  of  assessing  contingent  damages; 
but  that  the  judge  who  may  have  to  direct  the  jury,  may  do 
so  witiiout  hesitation  as  to  the  final  measure  of  damages.  (13 
East,  41.  47.  ride  etiam  id.  27.) 

Judgment  upon  demurrer  is  interlocutory  or  final  in  the 
same  manner  and  in  the  same  cases  as  judgment  by  default. 
(Vide ante, p.  91,  92.)  After  judgment  on  demurrer,  the  defen- 
dant cannot  move  to  arrest  the  judgment,  for  an  exception 
that  might  have  been  taken  on  arguing  the  demurrer,  hut  he 
may  for  a  fault  arising  on  the  writ  of  inquiry  or  verdict.  (I 
Str.  425.) 

If  a  defendant  plead  several  pleas  to  the  same  or  several 
counts  of  a  declaration,  and  the  plaintiff  demur  to  some  of 
the  pleas,  and  take  issue  upon  others;  if  the  defendant  succeed 
upon  any  of  the  pleas  demurred  to,  and  that  plea  be  an  an- 
swer to  the  whole  action,  the  plaintiff  shall  not  have  judg- 
ment upon  the  issue  in  fact  should  they  be  found  for  him;  but 
the  only  judgment  that  shall  be  entered  is,  nil  capiat  per 
breve.  (1  Saund.  80.  n.  1.2  Burr.  753.) 

After  demurrer,  general  or  special,  it  is  usual  to  give  the 
other  party  leave  to  amend;  and  it  has  been  given  even  after 
demurrer  argued,  but  before  judgment,  where  the  justice  of 
the  case  required  it,  (2  Arch.  Pr.  231.  1  Peters,  443.)  upon 
payment  of  costs.  It  has  been  refused,  however,  to  a  plaintiff 
in  a  qui  tarn  action;  (4  T.  R.  459.)  in  an  action  against  bail; 
(Say.  Rep.  117.)  and  in  hard  actions;  (1  H.  Bl.  37.)  and  to  a 
defendant,  after  the  plaintiff  had  lost  a  trial.  (Hardw.  171*) 
Under  particular  circumstances  also,  the  party  has  been  al- 
lowed to  withdraw  his  demurrer,  on  payment  of  costs,  and 
plead  de  novo,  even  after  argument.  (4  T.  R.  690.  Say.  316. 
317.  Barnes,  1  55.  2  Burr.  820.  756.  2  Wils.  173.  1  Doug.  385. 
452.)  But  if  there  be  issues  in  law  and  in  fact,  and  the  latter 
be  tried  first  and  contingent  damages  assessed  as  to  the  do 
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murrer,  the  court,  it  seems,  will  not  in  that  case  allow  either 
of  an  amendment,  or  of  the  demurrer  being  withdrawn.  (1 
Burr.  316.) 

After  a  party  lias  once  amended  on  a  demurrer,  the  court 
will  not  permit  him  to  amend  again  on  a  second  demurrer.  (2 
H.  Bl.  561.  2  Arch.  Fr.  231.) 

If  either  party  have  judgment  upon  demurrer,  he  is  enti- 
tled to  costs  and  may  have  execution  for  the  same  by  Stat.  8 
and  9  W.  III.  c,  11.  §  2.  (Rob.  Dig.  140.)  This  statute,  how- 
ever, does  not  extend  to  demurrers  to  pleas  in  abatement,  its 
intention  being  only  to  give  costs,  where  the  merits  of  the 
cause  are  determined  upon  the  demurrer;  (Say.'  Costs,  86-7". 
2  Ld.  Baym.  992.)  neither  does  it  extend  to  actions  where 
the  plaintiff  would  not  be  entitled  to  damages  if  he  had  a  ver- 
dict, (Eallock,  145-6.)  as  in  actions  of  partition. 


CHAPTER  XVII. 


0f  Qtviul  6g  tfjc  2$?cotft< 


WHEREVER  a  record  is  alleged  on  one  side  as  the  foun- 
dation, or  in  bar  or  abatement  of  the  action,  and  the  opposite 
party  denies  its  existence  .by  pleading  or  replying  that  there 
is  no  sueh  record  upon  which  issue  is  taken,  (habetur  tale  re- 
corduni),  it  is  called  an  issue  of  nul  lid  record,  the  trial  of 
which  must  he  by  the  court;  and  not  by  the  country;  (8  Serg. 
$  R.  241.  1  Chit.  PL  480.  571.  3  Bl.  Com.  330,  331.)  for  a 
record  is  a  monument  of  so  high  a  nature,  imports  in  itself 
such  absolute  verity,  that  if  it  be  pleaded  there  is  no  such 
record,  it  shall  not  receive  a  trial  by  witnesses,  jury,  or  ar- 
bitrators, hot  only  by  itself,  and  as  the  evidence  of  its  exist- 
ence depends,  from  its  nature,  on  ocuclar  demonstration,  the 
law  refers  it  to  the  judgment  of  the  court  alone.  (6  Serg.  <$* 
R.  545.)  But  where  the  plea  consists  both  of  matter  of  fact, 
and  matter  of  record,  the  issue  must  then  be  to  the  country, 
(8  Serg.  Sf  R.  242.)  As  for  instance,  where  two  persons 
having  committed  a  joint  tort  or  trespass,  and  judgment 
having  been  recovered  against  the  one,  and  satisfaction  ob- 
tained from  him,  the  other  pleads  the  recovery  and  satisfac- 
tion in  bar  of  a  separate  action  against  himself.  (6  Johns.  26\ 
See  Bui.  JV*.  P.  230.)  So,  when  the  judgment  of  a  court  in 
another  State,  or  of  a  circuit  or  district  court  of  the  United 
States,  for  either  of  the  districts  into  which  this  State  is  di- 
vided, is  put  in  issue  by  the  plea  of  mil  lid  record,  the  issue 
must  be  to  the  country,  and  the  verity  of  the  record  is  triable 
only  by  a  jury.  (17  Johns.  272.  Contra,  the  opinion  of  Mr. 
Justice  Brackenridge,  4  Feates,  503.) 

Where  the  declaration  is  founded  on  matter  of  record, 
which  is  traversed  in  the  plea,  the  pica  should  allege  that 
there  is  no  such  record,  and  conclude  to  the  court,  and  the 
plaintiff  must  reply  re-asserting  the  existence  of  the  record, 
and  concluding  with  a  prayer  that  it  may  be  viewed  and  in- 
spected by  the  court,  and  a  day  is  given  to  the  parties;  (8  Serg. 
§  R.  241.  See  7  Taunt.  30.)  or  if  it  be  the  record  of  another 
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court,  the  replication  re-asserts  it,  am!  a  day  is  given  to  the 
plaintiff  to  bring  it  in.  (1  Sound.  92.  n.  3.)  If  matter  of  re- 
cord, as  a  judgment  recovered  for  the  same  demand,  be  plead- 
ed, the  plaintiff  instead  of  replying  mil  tiel  record,  may  de- 
mand of  the  defendant  a  note  in  writing  of  the  term  and 
number  of  the  roll  whereon  such  judgment  is  entered,  or  in 
default  thereof  the  plea  is  not  to  be  received,  and  the  plaintiff 
may  sign  judgment.  But  this  cannot  be  done,  when  the  de- 
fendant pleads  a  record  of  another  court.  (2  Arch.  Pr.  38. 
See  1  Saund.  92.  n.  3.) 

Where  the  plaintiff  replies  mil  tiel  record  he  may  obtain  a 
rule  on  the  defendant  to  produce  the  record;  (2  Jlrch.  Pr.  39.) 
and  when  he  replies  to  a  plea  of  mil  tiel  record,  a  rule  will 
be  granted  upon  him  to  bring  in  the  record,  and  a  day  to 
bring  it  in;  (6  Serg.  Sf  R.  576.)  but  the  English  practice  re- 
quires notice  in  writing  to  be  given  to  the  defendant's  attor- 
ney that  he  (the  plaintiff)  will  produce  the  record  on  a  day 
certain  therein  mentioned.  (Tidd.  680.) 

The  party  on  whom  it  is  incumbent  to  produce  the  record, 
may  obtain  it  from  the  prothonotary  who  will  have  it  brought 
into  court;  and  upon  the  day  appointed  by  the  rule  or  notice 
above  mentioned,  the  crier  makes  proclamation  in  court  for 
the  party  to  bring  forth  the  record  by  him  in  pleading  alleged, 
or  else  he  shall  be  condemned.  (6  Serg.  $•  R.  576.) 

On  the  trial  of  the  issue  of  mil  tiel  record,  the  record  itself 
must  be  produced,  if  it  be  a  record  of  the  same  court,  or  the 
tenor  of  it,  sub  pedc  sigilli,  if  it  he  the  record  of  another  court 
within  the  jurisdiction  of  this  State.  (Bull.  JV*.  P.  230.  3  Salk. 
296.  pi.  5.)  The  seals  of  all  public  courts  established  here, 
are  received  in  evidence,  without  extrinsic  proof  of  their 
genuineness.  (7  Serg.  &  R.  163.) 

If  the  record  of  a  court  of  another  State  be  put  in  issue, 
it  must  be  exemplified  in  the  manner  pointed  out  by  the  act 
of  congress  of  May  26th,  1790,  (2  L.  U.  S.  102.)  which  pro- 
vides, that  "the  records  and  judicial  proceedings  of  the 
courts  of  any  State  shall  be  proved  or  admitted  in  any  other 
court  in  the  United  States,  by  the  attestation  of  the  cleric, 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding  ma- 
gistrate, as  the  case  may  be,  that  the  said  attestation  is  in 
due  form."  But  a  copy  of  a  record  from  another  State,  not 
certified  according  to  this  act,  may  still  be  received  as  prima 
facie  evidence.  (2  Teates,  532.)* 


*  Sed  vide  the  rule  in  the  Circuit  Court,  U.  S.  (  Whar.  Big.  Evidence, 
C.  16-20.) 
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If  the  record  be  not  produced,  or  if  there  be  a  material 
variance  between  the  record  produced  to  the  court,  and  that 
pleaded,  as  in  the  names  or  numbers  of  the  parties,  the  amount 
of  damages,  &c.  it  is  a  failure  of  the  record,  and  judgment 
will  be  rendered  in  favour  of  the  party  pleading  rail  ticl  record, 
(Com.  Big.  Record,  C.  7  T.  R.  443.  n.  d.) 

On  a  replication  of  mil  tiel  record  to  a  plea  in  abatement, 
the  judgment  for  the  plaintiff  is  not  final,  hut  only  respondeat 
ouster,  for  failure  of  record  in  this  case  is  not  peremptory, 
(it/.  Ray.  550.)  In  other  cases,  the  judgment  is  interlocutory 
or  final,  according  to  the  nature  of  the  action.  If  the  former, 
a  writ  of  inquiry  must  be  executed  or  damages  assessed  by 
the  clerk  in  the  same  manner  as  on  a  judgment  by  default. 
(2  Arch.  Pr.  39.)  Judgment  for  the  defendant  is  of  course  final. 

A  hill  of  exceptions  to  the  judgment  of  the  court,  on  a  plea 
of  mil  tiel  record,  may  be  taken,  it  is  said,  where  an  exempli- 
fication of  a  record  of  another  State  has  been  offered  in  evi- 
dence, unless  the  exception  has  been  set  forth  in  the  plead- 
ings; and  by  this  means  the  paper  offered  had  been  tacked 
to  the  record.  (Per  Brackenridge,  J.  4  Feates,  505.) 


CHAPTER  XVIII. 


0f  ttjt  jprftttrtrttuts  fttsm  %&mtt  to  Eti&l. 


THE  cause  being  at  issue,  (yide  ante,  p.  126, 7.)  it  is  incum- 
bent on  the  piai»;tiff  to  proceed  to  trial  at  the  first  opportunity, 
or  in  case  of  his  neglect,  the  defendant  may  move  for  judg- 
ment, as  in  case  of  nonsuit,  unless  the  proceedings  are  suspen- 
ded by  some  legal  cause,  as  by  a  commission  to  examine  wit- 
nesses residing  out  of  the  State.  By  the  constitution  of  Penn- 
sylvania, (Artt  v.  §  6.)  the  Supreme  Court,  together  with  the 
several  Courts  of  Common  Pleas,  have  the  power  of  a  court 
of  chancery,  which  relates  to  the  perpetuating  of  testimony, 
and  the  obtaining  of  evidence  from  places  not  within  the 
State.  The  modes  in  which  this  power  is  exercised,  we  shall 
briefly  consider  in  the  present  chapter,  after  having  as  a  pre- 
liminary subject,  first  treated  of  the  rule  to  take  the  deposi- 
tions of  witnesses  residing  within  the  State. 


section  1. 


Of  the  rule  to  take  depositions; — the  notice  of  taking  them; — 
before  whom  and  the  manner  in  which  they  are  to  be  taken; 
— when  they  may  be  read  in  evidence; — and  of  perpetuating 
testimony. 


First— Of  the  rule  to  take  depositions: 

In  England,  when  a  party  in  a  cause  is  fearful  of  losing 
the  testimony  of  a  material  witness,  who  is  perhaps  so  old  or 
so  infirm,  that  he  may  not  live  until  the  trial  takes  place, 
(which  may  be,  and  is  frequently  deferred  by  the  other  party 
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for  Lis  own  convenience,)  or  perhaps  his  necessary  business, 
;>s  a  trading  voyage  or  employment  abroad,  obliges  him  to 
leave  the  country  immediately,  a  motion  is  made  in  term  time, 
or  an  application  to  a  judge  in  vacation,  to  examine  such  wit- 
ness de  bene  esse;  (that  is  conditionally)',  the  consequence  of 
which  is  to  admit  the  depositions  so  taken  as  evidence,  it'  the 
person  cannot  afterwards  be  produced  and  examined  in  chief 
at  the  trial.  (Euno  Dial,  II.  §  30.)  But  in  this  State  *<  rules 
to  take  the  depositions  of  an;  ient,  infirm  and  going  witness- 
es, to  be  read  in  evidence,  ou  the  usual  terms,  are  of  course, 
and  may  be  entered  by  either  party,  stipulating  a  reasonable 
notice  to  the  adversary."  (R.  81.  Sup.  Ct.  R.  47.  List.  Ct.) 
The  just  construction  of  this  role,  is,  that  it  should  stipulate 
itself,  that  is,  fix  and  ascertain  the  number  of  days  notice; 
but  the  construction  must  now,  so  far  as  respects  this,  depend 
on  the  usage  and  practice  of  the  court,  (J  Serg.  8f  R.  223.  8. 
P.  ibid.  247.)  In  the  Common  Pleas,  the  rule  may,  in  vaca- 
tion, be  entered  in  the  office  by  either  party,  stipulating  a  rea- 
sonable notice,  not  less  than  forty-eight  hours,  to  the  adverse 
party;  and  «  no  such  rule  shall  be  entered  in  vacation,  or  grant- 
ed by  this  court  when  in  session,  without  an  affidavit  that  the 
witness  or  witnesses  is  or  are  ancient,  infirm,  or  about  to  de- 
part the  county  of  Philadelphia,  in  which  affidavit  shall  be 
stated,  as  particularly  as  the  knowledge  of  the  deponent  will 
enable  him,  the  age,  the  nature  and  degree  of  infirmity  of 
the  witness,  or  the  particular  circumstances  in  relation  to 
his  intended  absence."  (Rules,  C.  P.  1824.  p.  21.) 

A  rule  to  take  the  depositions  of  such  persons  de  bene  esse, 
may  be  granted  before  the  return  of  the  writ.  (1  Ball.  251. 
lb.  164.  See  also  I  Yeates,  404.  2  Ball.  78.) 

There  is  no  process  by  which  a  witness  can  he  compelled 
to  attend  for  the  purpose  of  being  examined  de  bene  esse;  (1 
l)unl.  Pr.  552.)  but  the  court  must  be  applied  to  for  an  order 
in  the  nature  of  a  subpoena.  A  witness  attending  before  a 
magistrate,  (whether  voluntarily  or  by  compulsory  process), 
to  give  his  deposition  under  a  rule  of  court,  in  a  suit  depend- 
ing, will  be  discharged  by  the  court,  of  which  the  arrest  is  a 
contempt,  if  arrested  on  his  return  from  the  magistrate's  of- 
fice, under  a  writ  from  the  District  Court  of  the  United 
States.  (9  Serg.  $  R.  147.)  And  such  application  may  be 
made  in  the  absence  of  the  witness  defendant,  and  after  bail 
given.  (Vide  ibid.  149.) 

Secondly — Of  the  notice  of  taking  depositions: 

As  the  rules  just  quoted  require  notice  to  be  given  to  the 
adverse  party,  notice  to  his  attorney  is  not  sufficient.  (5  Serg. 
&  R.  352.)  However,  in  practice,  '  service  of  notice  on  the 
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attorney,  is  held  insufficient  in  the  case  of  depositions,  only 
where  the  attorney  has  objected  at  the  time  of  service.  To  be 
exempt  from  the  trouble  and  responsibility  of  transmitting 
the  notice  to  his  client,  is  a  personal  privilege,  which,  if  he 
please,  he  may  waive;  and  he  does  tacitly  waive  it,  by  not  ob- 
jecting: otherwise  the  adverse  party  might  be  taken  by  sur- 
prise. The  silence  of  the  attorney,  therefore,  is  equivalent  to 
an  agreement;  which  will  bind  his  client.'  (8  Serg.  &  R.  41.) 
When  the  rule  is  entered  before  the  return  of  the  writ,  notice 
should  be  given  to  the  defendant.  (1  Ball.  251.) 

Service  of  notice  on  the  special  bail  of  the  defendant,  is 
not  good,  although  he  attends  and  cross  examines  the  wit- 
ness, if  another  person  has  usually  acted  as  agent  in  the  ab- 
sence of  the  defendant.  (3  Yeates,  168.)  So,  service  on  the 
plaintiff's  wife,  though  a  party  to  the  process,  the  husband 
being  out  of  the  State,  is  not  good,  if  she  have  not  acted  in 
the  business.  (3  Featcs,  157.)  Where  the  defendant  is  merely 
a  stake-holder,  and  the  suit  is  instituted  by  agreement,  to  try 
the  right  of  the  plaintiff  or  a  third  person,  to  money  in  the 
defendant's  hands,  notice  of  taking  a  deposition  on  behalf  of 
the  plaintiff,  should  be  given  to  such  third  person;  a  notice  to 
the  defendant  is  not  sufficient.  (6  Sei*g.  Sf  R.  546.)  But  notice 
to  an  agent  has  always  been  considered  good;  and  where  a 
suit  has  been  marked  to  the  use  of  another,  notice  to  the 
plaintiff  on  the  record,  of  the  time  and  place  of  taking  a  de- 
position, is  sufficient,  where  he  has  always  appeared  in  the 
suit,  either  as  party  or  agent.  (8  Serg.  k  R.  425.) 

A  deposition  taken  under  a  rule  of  court,  but  without  no- 
tice to  the  opposite  party,  is  not  admissible,  although  a  per- 
son, said  to  have  had  an  interest  in  the  land,  attended  at  the 
taking  of  the  deposition,  and  cross  examined  the  witness.  (4 
Sergl  &  R.  298.) 

A  notice  of  the  taking  of  depositions  of  witnesses  under  a 
rule  of  court,  should  contain  convenient  certainty  as  to  the 
time  and  place  of  taking  them;  and  therefore  a  notice  that 
they  would  be  taken  "  at  the  house  of  Thomas  Fannegan,  in 
Bedford  county,  on  the  20th  of  February"  is  not  sufficiently 
certain.  (3  Binn.  130.)  Where  the  rule  was  for  taking  depo- 
sitions on  reasonable  notice,  a  notice  on  the  1 1th,  for  taking 
depositions  at  ten  in  the  morning  of  the  13th,  was  held  .to  be 
too  short  in  the  country.  (2  Serg.  <$•  R.  478.)  As  to  the  time 
requisite  in  a  notice  in  the  country,  there  appears  to  be  no 
fixed  rule  or  uniform  practice  throughout  the  State  regulating 
it;  ten  days  notice  appears  to  be  the  usual  time  given,  and 
therefore  it  might  be  prudent,  ex  majorc  eauteld,  always  to 
afford  this  time,  if  possible;  though  a  less  time,  as  nine,  and 
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even  six  days  notice,  where  the  parties  lived  near  each  other, 
has  heen  held  to  he  sufficient.  (5  Serg.  &  R.  162.) 

It  seems  to  he,  and  certainly  ought  to  be  a  rule,  that  if  the 
party  notified  has  had  reasonable  time  for  preparation  to  at- 
tend at  the  taking  of  depositions  under  a  rule  of  court,  they 
will  be  received  in  evidence  at  the  trial.  In  case  then  a  rule- 
he  entered  in  vacation  for  taking  depositions,  and  the  notice 
to  the  other  party  stipulate  a  time  which  he  may  think  too 
short,  or  unreasonable,  he  ought  to  apply  at  the  next  term, 
to  the  court  to  suppress  them.  (Ibid.  166.) 

As  to  notices  in  general,  any  defect  in  them  is  cured,  if  the 
adverse  party  attend  at  the  taking  of  the  depositions.  (7  Serg. 
&  R.  172.  2  Feates,  92.) 

Thirdly — Before  whom,  and  the  manner  in  which  deposi- 
tions are  to  be  taken: 

It  is  expressly  ordered  by  one  of  our  courts,  "  that  all  de- 
positions of  witnesses,  under  a  rule  of  that  court,  to  be  used 
in  evidence  on  the  trial,  shall  be  taken  before  a  judge,  justice 
of  the  peace,  alderman,  or  an  examiner  appointed  by  the 
court,  upon  due  notice  to  the  opposite  party  or  his  attorney." 
(Rules,  Dist.  Ct.  Philad.  June  9,  1821.)  It  has  been  decided 
that  a  rule  to  take  depositions,  implies,  without  its  being  60 
expressed  in  it,  that  they  are  to  be  taken  before  some  judge 
or  justice,  having  authority  to  administer  an  oath.  (5  Serg. 
&  R.  246.)  A  deposition  taken  under  a  rule  of  court,  before  a 
justice  of  the  peace,  is  evidence,  although  it  does  not  appear 
on  the  face  of  the  deposition  that  the  person  before  whom  it 
was  taken  was  a  justice,  if  the  fact  can  be  sufficiently  shewn 
by  other  proof.  (3  Binn.  539.)  The  taking  of  depositions  be- 
fore examiners,  specially  appointed  by  the  court,  is  not  fre- 
quent in  practice,  in  consequence  of  the  expense  attending  it; 
neither  is  it  in  general  expedient,  unless  the  testimony  be  per- 
plexed and  voluminous,  or  belong  to  a  cause  of  an  important 
character. 

A  rule  to  take  depositions  before  any  judge  or  justice,  on 
ten  days'  notice,  does  not  authorize  the  taking  of  depositions 
in  another  county,  (l  Browne,  255.)  although  the  notice  to 
take  them  mention  that  county.  It  appears  that  it  should  be 
expressed  in  the  rule. 

A  deposition  taken  ex  parte  under  a  rule  of  court,  after 
the  hour  named  in  the*  rule,  cannot  be  read  in  evidence.  (2 
Rinn.  72.)  But  it  seems  that  it  may.  if  the  opposite  party 
had  notice,  and  did  not  attend  at  the  hour  named.  (Ibid.")  So, 
a  deposition  taken  before  the  hour  indicated  by  the  rule  and 
notice,  was  admitted  in  evidence,  there  being  no  proof  that 


158  MODE    OF   TAKING    DEPOSITIONS. 

the  adverse  party  had  attended  at  any  hour  of  the  appointed 
day.  (6  Binn.  500.) 

A  deposition  ought  to  be  drawn  up  in  the  presence  of  the 
magistrate,  when  the  opposite  party  attends  and  objects;  but 
where  a  party  has  neglected  to  attend  at  the  taking  of  a  de- 
position before  a  magistrate,  he  cannot  object  to  the  reading 
of  it,  tiiat  it  was  drawn  up  by  the  attorney  of  the  other  par- 
ty, prior  to  its  being  carried  to  the  magistrate  to  be  sworn 
to.  This  is  frequently  done,  and  is  practised  to  save  time  and 
trouble  to  the  magistrate.  (1  Browne,  272.)  It  is  not  necessary 
that  a  copy  of  the  rule  to  take  depositions  should  be  pro- 
duced to  the  magistrate,  unless  he  require  it;  nor,  that  it 
should  be  served  on  the  opposite  attorney.  (Ibid.  273.) 

The  person  before  whom  a  deposition  is  to  be  taken,  has 
no  power  to  adjourn  from  time  to  time,  without  consent  and 
without  notice,  although  the  defendant  have  neglected  to  ap- 
pear at  the  time  first  appointed  by  the  notice;  because  then 
the  depositions  might  have  been  taken  ex  parte;  and  the  defen- 
dant is  not  bound  to  take  notice  of  the  adjournments.  (2  Serg. 
$  R.  73.) 

Where  a  deposition  is  taken  before  a  justice,  on  interro- 
gatories, it  is  the  duty  of  the  justice  to  put  the  interrogato- 
ries severally  to  the  witness,  and  obtain  distinct  answers  to 
each;  and  if  the  witness  refuse  to  answer,  he  must  certify  the 
matter  at  the  foot  of  the  deposition.  (4  Serg.  &  R.  298.) 

The  parties  or  their  counsel,  when  before  the  magistrate, 
may  respectively  examine  and  cross-examine  the  witness, 
and  take  down  his  answers  in  writing,  but  the  questions  or 
interrogatories  put  to  him  need  not  be  stated.  (1  Dunl.  Pr. 
551.) 

It  is  usual  in  practice,  for  the  party  obtaining  the  rule, 
(and  also  where  no  rule  has  been  entered,  but  it  has  been 
agreed  by  the  opposite  attornies  to  take  the  deposition  with- 
out a  rule,)  to  examine  and  draw  up  the  deposition  of  the 
witness  at  the  offices  of  the  latter  respectively,  in  the  first 
instance,  and  to  produce  it,  together  with  the  witness,  before 
the  magistrate;  and  if  the  witness  swear  or  affirm  to  the 
truth  of  the  deposition,  thus  prepared,  it  will  be  regarded  as 
if  it  were  the  result  of  an  examination  in  presence  of  the 
former. 

The  contents  of  a  former  deposition  may,  with  the  consent 
of  the  parties,  be  read  to  a  witness  for  the  purpose  of  re- 
freshing his  memory.  But  the  answers  to  questions  put  on 
the  taking  of  a  second  deposition,  must  be  taken  according 
to  the  present  recollection  of  a  witness;  and  therefore,  if  a 
witness  docs  not  recollect  all  the  matters  contained  in  a  for- 
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mer  deposition,  and  such  former  deposition  be  nevertheless 
copied  into  the  second  deposition,  the  latter  will  not  be  evi- 
dence. (4  Serg.  8f  R.  500.)  A  leading  interrogatory,  (that 
is,  one  expressed  in  such  a  manner  as  to  indicate  to  the  wit- 
ness the  answer  which  it  is  wished  he  should  make,)  (7  Serg. 
6c  R.  166.)  must  be  objected  to  at  the  time  it  is  put  to  the* 
witness.  If  no  exception  be  then  taken,  the  answer  of  the 
witness  to  the  leading  interrogatory  cannot  be  opposed  on 
that  ground,  when  his  deposition  is  read  on  the  trial.  (S 
Binn.  130.  S.  P.  6  Binn.  483.) 

When  the  examination  is  concluded,  the  witness  signs  the 
deposition,  and  the  judge  or  magistrate  adds  his  jurat,  and 
delivers  the  deposition  to  the  parly  at  whose  instance  it  was 
taken,  by  whom  it  must  be  filed. 

Fourthly — When  a  deposition  regularly  taken  may  be  read: 

A  deposition  not  taken  or  filed  according  to  the  rules  es- 
tablished by  the  court,  is  not  evidence.  (7  Serg.  Sf  R.  90.) 

It  is  incumbent  on  the  party  who  offers  a  deposition  in  evi- 
dence, at  the  taking  of  which  the  adverse  party  did  not  at- 
tend, to  prove  that  it  was  taken  according  to  notice.  This 
may  be  done  by  parol  evidence,  or  by  certificate  from  the 
magistrate  who  swore  the  witnesses.  (7  Serg.  &  R.  172.) 

Our  rules  of  court  severally  order,  that  «  notwithstanding 
a  rule  of  the  court  has  been  obtained  for  taking  the  deposi- 
tions of  witnesses,  and  that  they  shall  be  read  in  evidence  at 
the  trial  of  the  cause  in  case  of  the  death,  absence  out  of  the 
State,  or  other  legal  inability  of  such  witnesses  to  attend,  yet 
it  is  required  that  the  party  offering  such  deposition  in  evi- 
dence shall  satisfy  the  court  that  the  witness,  if  resident 
within  this  State,  and  within  forty  miles  of  the  place  of  trial, 
was  duly  subpoenaed,  or  could  not  be  found  after  reasonable/ 
pains  taken  lor  that  purpose;  otherwise  the  same  may  not  be 
admitted.'  (R.  79.  S.  Ct.  R.  47.  List.  Ct.  Rules,  C.  P.  1824. 
p.  10.  1  Dull.  276.  4  Feates,  520.)  A  party  to  the  suit  is  com- 
petent to  prove,  that  a  material  witness  was  unable  to  attend, 
by  reason  of  advanced  age  and  indisposition,  in  order  to  en- 
title him  to  read  his  deposition.  (2  Bull.  117.  1  Yeales,  16.) 

*  When  the  deposition  is  taken,  it  ought  to  be  filed.  It  is 
not  the  property  of  the  party  on  whose  behalf  it  was  taken, 
nor  has  he  any  right  to  withhold  it.  But  it  often  happens, 
that  the  party,  at  whose  instance  it  was  taken,  finds  himself 
mistaken,  and  the  testimony  proves  unfavourable  to  him.  In 
such  case  the  adverse  party  has  a  right  to  make  use  of  it, 
subject,  nevertheless  to  the  rule  of  the  court,  which  forbids 
the  reading  of  it,  if  the  witness  lives  beyond  a  certain  dis- 
tance, unless  the  court  be  satisfied  that  due  diligence  has  been 
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used  to  procure  his  attendance.  This  is  a  good  rule,  because 
the  truth  cannot  be  so  completely  elicited  by  a  deposition,  as 
by  a  vivd  voce  examination.'  (Per  Tilghman,  C.  J.  8  Serg. 
$  R.  549.  and  see  the  opinion  of  Gibson,  J.  lb.  p.  555.) 

If  then  he  wish  to  secure  testimony  which  he  may  think 
favourable  to  himself,  it  is  his  business  to  do  it,  by  taking 
out  a  subpoena  for  the  witness,  and  endeavouring  to  procure 
his  personal  attendance;  for  the  party  who  took  the  rule  to 
obtain  the  deposition  of  the  witnesses,  may  not  like  it,  and  if 
he  do  not,  he  is  under  no  obligation  to  summon  him.  (8  Serg. 
&  R.  549.) 

Whether  the  witness,  whose  deposition  is  offered  in  evi- 
dence be  able  to  attend  the  trial  or  not,  is  a  matter  which  the 
court  who  try  the  cause  are  to  inquire  into  and  decide;  and  if 
they  be  satisfied  of  his  inability,  their  admission  of  the  de- 
position will  not  be  a  ground  of  error.  (8  Serg.  &  jR.  381.) 

The  rule  requiring  a  subpoena  to  be  thus  taken  out  and  if 
possible  served,  is  not  meant,  it  will  be  at  once  observed,  to 
direct  an  useless  thing;  such  as  issuing  a  subpoena  for  a  wit- 
ness actually  residing  in  London,  or  any  other  distant  coun- 
try; though  even  this  was  once  required  in  strict  practice. 
(I  Ball.  276.)  For  the  rule  only  exacts  it  when  the  witness  is 
«  resident  within  this  State,  and  within  forty  miles  of  the  place 
of  trial.'  In  accordance  with  the  spirit  of  this  rule,  therefore, 
the  deposition  of  a  witness  residing  out  of  the  jurisdiction  of 
the  court  is  allowed  to  he  read  in  the  District  Court,  without 
the  prior  issuing  of  a  subpoena.  (2  Browne,  13.) 

A  deposition  which  was  agreed  to  be  read,  but  *  subject  to 
all  legal  exceptions,*  is  not  evidence  in  the  Common  Pleas,  if 
the  witness  be  within  the  jurisdiction  of  the  court  at  the  trial, 
although  he  has  been  subpoenaed,  and  neglected  to  attend.  (L 
Browne,  252.) 

And,  although  a  deposition  is  stated  to  be  taken  by  consent, 
yet  it  remains  open  to  all  legal  exceptions,  unless  the  contrary 
is  expressly  declared.  (2  Serg.  &  11.  383.) 

A  cross  examination  of  a  witness  under  a  rule  of  court,  is 
not  on  the  same  footing  with  an  examination  upon  the  voir 
dire,  and  does  not  preclude  the  party  from  taking  any  legal 
exception  at  the  trial,  to  the  competency  of  the  witness.  (I 
Ball.  Q75.) 

The  deposition  of  a  witness,  who  afterwards  becomes  in- 
terested, and  is  in  full  life  at  the  time  of  the  trial,  is  not  ad- 
missible. (4  Feates,  512.) 

Where  a  deposition  refers  to  books  of  account,  copies  of 
the  entries  referred  to,  duly  authenticated,  should  be  produced 
at  least,  to  entitle  the  deposition  to  be  read.  (2  Feates,  213.) 
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It  is  no  objection  to  a  deposition,  that  it  was  not  entitled, 
or  expressed  to  have  been  taken  under  a  rule  of  court,  if  it 
be  annexed  to  a  certified  copy  of  the  rule  of  court  under 
which  it  was  taken.  (8  Serg.  &  R.  381.)  Nor  is  it  a  valid  ob- 
jection to  reading  a  second  deposition,  that  a  former  one  has 
been  taken.   [Whar.  Dig.}).  493.) 

By  the  act  of  28th  March,  1814.  (6  Laws  of  Penn.  208.) 
any  deposition  taken  in  any  cause  which  by  the  rules  of  law 
may  be  read  in  evidence  on  the  trial  of  the  cause  in  which  it 
was  taken,  may  be  read  in  evidence  in  any  subsequent  cause 
between  the  same  parties,  their  heirs,  executors,  administra- 
tors or  assigns. 

In  an  ejectment  against  A  for  the  use  of  the  heirs  of  B,  a 
deposition  taken  in  a  former  ejectment  by  B  against  the  same 
defendant  for  the  same  land,  but  in  which  the  plaintiff  claim- 
ed under  a  different  title,  cannot  be  read.  (1  Serg.Sc  R.  111. 
But  see  the  observations  of  Yeates,  J.  lb.  121.) 

Tiie  several  civil  courts  of  this  State  having,  as  before 
mentioned,  (supra, p.  154.)  under  the  constitution  of  the  State, 
the  powers  of  a  court  of  chancery  which  relate  to  the  per- 
petuating of  testimony,  they  may  entertain  a  petition  or  bill 
for  a  commission  to  take  the  depositions  of  witnesses,  (whether 
resident  within  or  out  of  the  State),  to  the  intent  that  their 
testimony  ma?j  be  preserved  and  perpetuated  to  serve  in  case  of 
their  death,  in  suits  pending,  or  expected  to  be  brought,  and  for 
other  purposes.  (For  the  doctrine  of  bills  to  perpetuate  testi- 
mony, see  1  Madd.  Chan.  152—160.  Mitf.  Flead.  41.  and  see 
2  Graxjd.  Forms,  295—302.  or  Read's  Dig.  Jippx.  398,/or  the 
form  of  the  petition,  subpoena,  commission  and  return.) 


SECTION  2. 


Of  Commissions  to  examine  Witnesses,  and  of  Letters  Rogatory. 

When  the  necessary  witnesses  in  a  cause  reside  altogether 
abroad,  whether  in  another  State,  or  in  a  foreign  country,  it 
is  necessary  to  obtain  a  commission  from  the  court,  directed 
to  certain  persons  appointed  and  approved  by  the  parties,  to 
examine  such  witnesses  on  interrogatories.  We  shall  consider 
the  subject  of  commission  in  this  section  with  reference  first 
to  the  manner  of  obtaining  it;  secondly  to  the  manner  of  exe- 
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eating  it,  and  the  costs  of  execution;  and  thirdly  to  the  sub- 
ject of  letters  rogatory. 

First — Of  the  manner  of  obtaining  the  rule  for  a  commis- 
sion: 

In  England,  a  party  has  no  means  of  obtaining  the  benefit 
of  the  testimony  of  a  witness  residing  out  of  the  jurisdiction 
of  the  court,  if  he  cannot  procure  his  personal  attendance  on 
the  trial,  unless  his  adversary  will  consent  to  the  issuing  of  a 
commission;  and  the  court  cannot  compel  him  (if  the  plain- 
tiff) to  give  his  consent,  otherwise  than  by  putting  off  the 
trial  from  time  to  time,  until  the  defendant  by  a  bill  in  equity, 
or  the  recovery  of  his  witnesses,  can  have  the  benefit  of  their 
evidence;  or,  (if  it  be  the  defendant  who  refuses),  by  deny- 
ing him  judgment  as  in  case  of  a  nonsuit.  (See  1  Jlrch.  Pr.  155.) 
But  our  practice  is  different;  for  our  courts,  as  has  been  seen, 
have  under  the  constitution  of  the  State,  the  power  of  a  court 
of    equity  which    relates  to  the  obtaining  of  evidence  from 
places  not  within  the  State:  and  by  their  standing  orders, 
«  a  rule  for  a  commission  to  any  of  the  United  States,  or  to 
foreign  parts,  shall  be  of  course,  and  may  be  entered  by  either 
party  in  the  clerk's  office;  but  the  interrogatories  must  be 
filed  in  the  clerk's  office  at  the  time,  and  a  copy  thereof,  and 
written  notice  of  the  rule,  and  of  the  names  of  the  commis- 
sioners must  be  served  on  the  adverse  party,  at  least  fifteen 
days  before  the  commission  issues,  in  order  that  he  may  file 
cross-interrogatories,  or  nominate  commissioners  on  his  own 
par),  if  he  shall  deem  it  eligible."  (K.  81.  8.  Ct.  1809.  R.  48. 
Dist.  Ct.  R.  4.  C.  P.  1824.  p.  21.  4  Yeates,  429.)  In  strict  prac- 
tice, a  commission  ought  not  to  be  taken  out  before  the  facts 
in  dispute  between  the  parties  are  put  in  issue;  (See  1  liar. 
Chan.   Pr.  430.)  but  our  practice  justifies  the  rule  before 
issue  has  been  joined.  (See  I  Caines*  Rep.  73.  2  Id.  259.) 

The  respective  parties  have  a  right  to  propose  supplemen- 
tal direct  or  cross-interrogatories,  where  new  or  further  sub- 
jects of  inquiry  arise  out  of  the  preceding  interrogatories  of 
the  other  party.  The  interrogatories,  together  with  the  cross- 
interrogatories,  if  any,  are  then  annexed  to  the  commission, 
which  is  a  writ  sued  out  by  the  party  who  has  entered  the 
rule,  and  to  whom  it  belongs  to  transmit  it  to  the  commis- 
sioners, and  to  do  whatever  else  is  requisite  to  obtain  a  speedy 
and  regular  examination,  and  return  of  the  commission.  (I 
Bunl.  Pr.  547.) 

Although  no  rule  for  a  commission  appears  on  the  docket, 
yet  if  the  parties  have  joined  in  a  commission,  and  filed  their 
interrogatories,  the  deposition  taken  under  it  is  evidence.  (4 
lreatcs,  349.) 
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A  deposition,  taken  under  a  commission,  in  an  action 
against  two  defendants,  one  of  whom  had  not  been  summoned, 
and  did  not  appear,  was  entitled  against  60^/1  defendants,  but 
the  actual  defendant  filed  cross-interrogatories,  it  was  held 
that  this  was  merely  a  clerical  error,  and  that  the  Supremo 
Court  would  consider  it,  as  if  it  had  been  amended  by  the 
court  below.  (3  Serg.  &  R.  402.) 

A  commission  regularly  issued,  is  a  stay  of  all  proceedings, 
so  that  the  plaintiff  cannot  proceed  to  trial,  or  the  defendant 
move  for  judgment  as  in  case  of  nonsuit,  until  the  court,  on 
application,  vacate  the  rule.  (1  Caines'  Rep.  73.)  If  the  party 
W'ho  sues  out  a  commission,  does  not  use  due  diligence  to  get 
it  returned  in  proper  time,  the  court  will  permit  the  trial  to 
proceed,  notwithstanding  the  commission.  (2  Johns.  Cas.  70.) 
What  shall  he  a  reasonable  tune  for  the  execution  and  return  of 
a  commission,  depends  upon  the  circumstances  of  the  case,  such 
as  the  remoteness  or  proximity  of  the  place  where  the  com- 
missioners and  witnesses  reside,  the  frequency  and  facility  of 
intercourse,  &c.  The  period  of  eight  months  from  the  time  of 
obtaining  the  rule,  seems  to  be  sufficient  for  the  return  of  a 
commission  to  be  executed  in  Great  Britain,  or  other  mari- 
time country  in  Europe;  and  it  lias  been  held  that  three 
mouths  was  a  sufficient  time  for  executing  and  returning  a 
commission  arrived  in  London.  (1  Caines'  Rep.  517.  1  Dunl. 
Pr.  548.) 

Secondly — Of  the  manner  of  executing  a  commission: 

Many  commissions  are  excluded  from  being  read  on  ac- 
count of  their  not  being  executed  regularly.  It  is  therefore 
usual  to  accompany  a  commission  with  minute  instructions  to 
the  commissioners,  both  as  to  the  manner  in  which  they  are  to 
proceed  to  take  the  examination  of  the  witnesses,  and  as  to  the 
cautions  to  be.  observed  in  returning  the  commission,  after  the 
depositions  have  been  taken.  Commissioners  can  seldom  com- 
mit an  error  if  they  read  their  authority  with  care,  which  it 
is  their  duty  strictly  to  pursue,  and  recollect  that  though  no- 
minated by  a  party,  they  are  not  his  agents,  but  are  appoint- 
ed by  the  'court.  (HaWs.Mm.  57.  n.  1  Dunl.  Pr.547.  Bou- 
derean  v.  Montgomery.  C.  C.  Nov.  1821.  MS.  1  Peters'  Rep. 
88.  See  7  Serg.  $  R.' 16.  1  liar.  Ch.  Pr.  462—477.) 

The  witnesses  are  not  to  he  sworn  in  chief,  but  to  answer 
the  interrogatories  which  accompany  the  commission;  and  it 
is  the  business  of  the  commissioners  distinctly  to  put  to  them 
all  the  questions  proposed  by  the  parties,  and  separately  to 
note  the  answer  to  each.  (7  Serg.  #  R.  10.)  In  their  return 
to  the  commission,  the  commissioners  ought  to  certify  when 
and  where  the  depositions  were  taken,  {See  Boudereau  v. 
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Montgomery.  Whar.  Dig.  p.  495.) — that  they  examined  the 
witnesses  on  oalii,  upon  the  interrogatories  annexed  to  the 
commission,  and  that  they  caused  the  examination  to  he  re- 
duced to  writing  and  signed  the  same.  (1  Jhinl.  Pr.  547.)  It 
is  not  necessary  that  they  should  he  signed  hy  the  witnesses. 
(1  Serg.  &R.  201.) 

If  the  execution  of  the  commission  appear  hy  the  return  to 
be  defective  or  irregular,  the  exception  to  the  depositions  may 
be  taken  at  the  trial,  when  they  will  be  rejected.  (7  Serg.  & 
R.  13.) 

Commissions  for  the  examination  of  witnesses  now  run 
jointly  and  severally.  Notice  is  given  to  all  the  commissioners, 
and  if  any  neglect  or  refuse  to  attend,  or  cannot  he  found, 
the  others  are  at  liberty  to  proceed  without  him.  (See  1  Binn. 
436.  HaWs  Mm.  56-57.  n.)  But  a  deposition  taken  under  a 
commission,  directed  to  five  persons  or  any  one  of  them,  is 
not  admissible,  if  another  person,  not  named  in  the  commis- 
sion, assisted  the  commissioner  in  taking  the  examination.  (I 
Peters9  Rep.  309.) 

Depositions  taken  by  others  than  those  named  in  the  com- 
mission, cannot  be  read  even  to  prove  pedigree.  {Whar.  Dig. 
Practice,  P.  b.  175.)  But  where  they  were  taken  by  a  judge 
of  one  of  the  courts  of  the  country  where  the.  witnesses  lived 
in  the  presence  of  the  commissioners,  and  it  appeared  that 
the  government  of  the  country  did  not  permit  the  execution 
by  individuals,  the  commission  was  ruled  to  be  sufficiently 
executed.  (Ibid.  176.) 

It  is  not  a  valid  objection  to  the  return  of  a  commission, 
that  the  commissioners  or  clerk  were  not  sworn.  (1  Peters9 
Rep.  85.  88.)  It  is  not  necessary  that  commissioners  should 
administer  the  oath  to  witnesses  themselves.  If  a  return  to  a 
commission  states,  that  a  witness  was  duly  sworn  by  a  jus- 
tice of  the  peace,  it  may  he  presumed  to  have  been  done  in 
their  presence.  (2  Dull.  192.  S.  C.  1  Feates,  175.) 

If  the  witnesses  do  not  answer  interrogatories  substantially, 
it  is  fatal  to  the  whole  commission,  though  the  answers  to  the 
general  interrogatory  are,  that  they  know  nothing  further, 
material  to  either  party.  (Whar.  Dig.  Practice,  P.  b.  181.  1 
Feates,  404.)  But  if  all  the  interrogatories,  which  accompany 
a  commission,  are  substantially,  though  not  formally  answer- 
ed, it  is  sufficient.  (1  Peters'  Rep.  235,  237.)  And  interroga- 
tories, which  are  directed  to  be  put  to  the  witnesses,  on  be- 
half of  one  party,  need  not  be  put  to  the  witnesses  of  the 
other.  (1  Binn.  436.)  And  where  the  commissioners  on  both 
sides  attended,  and  one  of  the  plaintiffs  was  also  present,  the 
depositions  were  allowed  to  be  read,  though  all  the  intcrroga- 
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tories  had  not  been  answered,  the  objection  to  reading  them 
having  been  taken  by  the  plaintiff,  who  was  present  at  the 
execution  of  the  commission,  and  who  did  not  then  object.  (I 
Ycates,  148.  S.  C.  2  Dall.  157.)  If  a  witness  do  not  answer  the 
general  interrogatory,  his  deposition  cannot  be  read.  (JJ'har. 
Dig.  Practice,  P.  b.  185.)  It  is  a  fatal  objection  to  a  deposi- 
tion, that  the  cross  interrogatories  were  not  put  to  a  witness, 
(7  Serg.  &  72.  10.)  although  it  was  the  fault  of  the  commis- 
sioners, nominated  by  the  opposing  parly.  (1  Peters'  Pep.  85, 
88.)  But  it  is  not  a  valid  objection  that  the  cross  interroga- 
tories were  not  put  to  each  witness,  immediately  after  he  had 
answered  the  direct  interrogatories,  but  after  the  direct  inter- 
rogatories had  been  answered  by  all  the  witnesses.  (Ibid.)  It 
is  no  objection  to  a  deposition,  that  it  is  in  English,  though 
the  commissioners  were  Dutch,  and  it  does  not  appear  that 
they  had  a  sworn  interpreter.  (Ibid.) 

The  expenses  of  a  commission  are  usually  paid  by  the  par- 
ty at  whose  instance  it  is  issued,  or  in  such  other  manner  as 
has  been  agreed  upon  previously  to  the  issuing  of  it.  (HaWs 
Adm.  57.  ?i.)  In  a  case  in  the  Common  Fleas  in  the  time  of 
President  Shippen,  the  plaintiff  claimed  a  variety  of  expenses 
which  had  been  incurred  in  the  execution  of  a  commission 
that  had  been  issued  for  him  ex  -parte.  The  court  allowed  the 
charges  for  swearing  the  witnesses  and  for  their  attendance; 
but  rejected  those  for  agency  and  for  travelling  to  collect  the 
testimony.  (1  Dall.  310.  See  2  Johns.  107.)  In  the  District 
Court  it  is  the  practice  to  allow  the  party  successful  in  the 
suit,  all  the  expenses  which  he  has  necessarily  incurred,  in 
obtaining  the  execution  of  a  commission.  In  the  absence,  in- 
deed, of  any  express  rule  on  the  subject,  the  English  chancery 
practice  as  to  the  costs  of  commission,  seems  to  govern  and 
regulate  that  of  the  courts  of  this  judicial  district.  (See  1 
Har.  Ch.  Pr.  442.  477-479.) 

In  the  Supreme  Court  it  is  ordered  (Jt.  80.)  »  that  where 
a  commission  or  commissions  shall  be  taken  out  for  the  ex- 
amination of  witnesses  residing  out  of  the  jurisdiction  of  this 
court,  the  expenses  of  executing  such  commission  shall  be  al- 
lowed in  the  bill  of  costs,  provided  it  shall  appear  to  the  court 
that  the  persons  examined  were  material  witnesses;  but  no 
greater  sum  than  five  pounds  will  be  allowed  in  any  case  for 
the  execution  of  any  one  commission." 

Thirdly — Of  Coin  missions  sub  mutuce  -cicissitudinis,  or 
Letters  Rogatory: 

Where  the  government  of  a  foreign  country,  (as  for  exam- 
ple, that  of  the  Island  of  Cuba,)  will  not  permit  a  commission 
to  be  executed,  the  court  will  issue  letters  rogatory  after  the 


166  OF  LETTERS  ROGATORY. 

form  and  practice  of  the  civil  law,  (1  refers*  Hep.  236.  n.) 
on  the  application  o(*  either  party,  to  take  depositions,  in  any 
cause  depending  therein.  (Sec  the  form,  Ibid.  R.  34.  Sup.  Ct. 
1804.) 

«  By  the  law  of  nations,  the  courts  of  justice  of  different 
countries  are  bound  to  be  mutually  aiding  and  assisting  to 
each  other  for  the  furtherance  of  justice.  Hence,  when  the 
testimony  of  witnesses  who  reside  abroad  is  necessary  in  a 
cause,  the  court  where  the  action  is  pending,  may  send  to  the 
court  or  tribunal  within  whose  jurisdiction  the  witnesses  re- 
side, a  writ  patent  or  close,  as  they  may  think  proper,  deno- 
minated by  civilians,  a  commission  sub  muture  "ticissitudinis, 
from  a  clause  which  it  generally  contains.  By  that  instru- 
ment the  court  abroad  is  informed  that  a  certain  claim  is 
pending  in  which  the  testimony  of  certain  witnesses  who  re- 
side within  its  jurisdiction  is  required,  and  it  is  requested  to 
take  their  depositions  or  cause  them  to  betaken,  in  due  course 
and  form  of  law  for  (he  furtherance  of  justice  and  sub  mutuce 
vicissitudinis  obtentu:  that  is  with  an  offer  on  the  part  of  the 
court  making  the  request,  io  do  the  like  for  the  other  in  a 
similar  case.  If  these  letters  rogatory  be  received  by  an  in- 
ferior judge,  he  proceeds  to  call  the  witnesses  before  him,  by 
the  process  Commonly  employed  within  his  jurisdiction,  ex- 
amines them  on  interrogatories  or  takes  their  depositions,  as 
Ihe  case  may  be,  and  the  proceedings  being  filed  in  the  regis- 
try of  his  court,  authentic,  copies  thereof  duly  certified,  and 
transmitted  to  the  court  d  quo,  and  are  legal  evidence  in  the 
cause.  If  the  letters  arc  directed  to  a  court  of  superior  juris- 
diction, they  appoint  an  examiner  or  commissioners  for  the 
purpose  of  executing  them,  and  the  proceedings  are  filed  and 
returned  in  the  same  manner.'  (Hall's  Mm.  Pr.  37-38.  n.) 

« It  is  to  be  regretted'  it  is  said,  « that  the  principle  of  the 
civil  law  with  respect  to  litters  rogatory,  has  not  been  intro- 
duced into  our  practice.  Commissions  of  dedimus  protestatem 
are  liable  to  great  objections.  It  is  sometimes  difficult  to  pro- 
cure the  names  of  commissioners,  and  when  they  are  obtain- 
ed, it  is  often  impossible  to  prevail  upon  them  to  act.  They 
have  no  power  to  compel  the  attendance  of  witnesses,  and  as 
they  rarely  receive  a  compensation  for  their  services,  they  do 
not  care  much  about  attending  themselves.  Thus  the  return 
of  the  commission  is  protracted,  the  attorney  is  unable  to  ac- 
count for  the  delay,  his  opponent  is  ordered  to  press  for  a 
trial,  and  an  honest  creditor  is  frequently  deprived  of  a  just 
claim.  We  may  add  that  the  witnesses  cannot  be  prosecuted 
for  perjury  before  the  tribunal  of  their  own  country,  nor, 
while  they  remain  there,  can  they  be  prosecuted  in  that  in 
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which  tlio  cause  was  tried.  It  often  happens,  too,  that  the  con- 
stituted authorities  of  the  place,  consider  these  commissions 
as  an  encroachment  upon  their  jurisdiction,  and  refuse  to 
permit  them  to  be  executed.  Instances  of  this  kind  have 
sometimes  happened  in  casts  of  commissions  which  have  been 
issued  by  the  courts  of  the  United  States,  the  commissioners 
haying  been  threatened  with  punishment  if  they  proceeded  to 
act  under  them.'  (Ibid.  41-42.) 


section  3. 

Of  the  Rule  for  Trial  or  Non  pros., — and  of  Nonsuit 
under  the  Jlct  cf  1812. 


"When  assizes  were  held  in  the  several  counties  of  this  State 
by  the  judges  of  tiie  Supreme  Court,  the  defendant  had  no 
mode,  at  common  law,  of  compelling  the  plaintiff  to  bring  on 
his  cause  for  trial:  although  he  was  permitted,  in  case  of  the 
plaintiff's  neglect,  to  proceed  himself  to  trial  by  proviso.  The 
trial  by  proviso  took  its  name  from  a  clause  in  the  jury  pro- 
cess, which  provided  that  if  two  writs  came  to  the  sheriff,  lie 
should  only  execute  and  return  one  of  them:  that  is,  if  two 
writs  came  to  him  in  the  same  cause,  (the  one  being  supposed 
to  be  delivered  on  the  part  of  the  plaintiff,  and  the  other  on 
the  part  of  the  defendant,)  he  should  summon  but  one  jury 
for  the  trial  of  the  issue;  but  the  trial  should  in  all  cases  be  by 
the  plaintiff's  record,  if  he  enter  it  in  time,  after  giving  due 
notice  of  trial.  (See  3  Bl.  Com.  356-357".  2  Sannd.  336.  n.  4.) 
But  the  defendant  could  not  carry  the  cause  down  by  proviso, 
until  there  was  a  laches  in  the  plaintiff,  (2  Yeates,  241.)  ex- 
cept in  a  cause  where  the  defendant  is  regarded  as  an  actor, 
as  in  feigned  issues  or  actions  of  replevin.  (2  Feaics,  310.) 

The  trial  by  proviso  being  then  the  only  way  which  the 
defendant  had  to  get  rid  of  the  action,  where  the  plaintiff  neg- 
lected to  proceed  to  trial,  and  the  expense  and  delay  attend- 
ing such  trial  being  a  great  inconvenience  and  vexation,  (2 
Saund.  536.  b.)  an  act  of  assembly  was  passed  in  the  year 
1767  to  remedy  such  mischiefs  in  future,  the  title  of  which  is 
a  copy  of  that  of  the  statute  of  14  Geo.  II.  c.  17.  viz.  "Jin  act 
to  prevetit  inconveniences  arising  from  delays  of  canses,  after 
issue  joined;^  and  indeed  the  whole  tenor  of  the  act  ass'imi- 
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lates  it  to  the  English  statute.  In  consequence  of  this  statute, 
the  trial  by  proviso  has  in  England  fallen  into  dessuetude; 
(3  Bl.  Com.  357.)  and  in  this  State  it  has  ceased  to  exist  since 
the  abolition  of  the  courts  of  nisi  prius. 

By  this  act,  (1  Sm.  Laws,  £71.)  it  is  declared,  "  That 
where  any  issue  shall  be  joined,  in  any  action,  in  any  court, 
and  the  plaintiff  shall  neglect  to  bring  such  issue  on,  to  be 
tried  according  to  the  course  and  practice  of  the  said  courts 
respectively,  tbe  judges  of  the  said  courts,  respectively,  at 
any  time  after  such  neglect,  upon  motion  made  in  open  court, 
due  notice  having  been  given  thereof,  in  open  court,  the  pre- 
ceding term,  to  give  the  like  judgment  for  tbe  defendant,  in 
every  such  action,  as  in  cases  of  nonsuit,  unless  the  said 
judges  shall,  upon  just  cause,  and  reasonable  terms,  allow 
any  further  time  for  the  trial  of  such  issue;  and  if  the  plain- 
tiff shall  neglect  to  try  such  issue,  within  the  time  so  allowed, 
then  the  judges  shall  proceed  to  give  such  judgment  as  afore- 
said; which  shall  be  of  like  force  and  effect  as  judgments 
upon  nonsuit,  and  of  no  other  force  or  effect;  and  costs  shall 
be  awarded  to  the  defendant,  in  any  action  or  suit  where  he 
would,  upon  nonsuit,  be  entitled  to  the  same,  and  in  no  other 
action  or  suit  whatsoever." 

«  The  only  material  difference  between  the  English  statute 
and  ours,  seems  to  be  in  respect  to  thenotice,  to  be  given  to  a 
plaintiff.  The  statute  provides  that  due  notice  of  such  intended 
motion  shall  be  given  to  the  plaintiff;  whereas  the  act  of  as- 
sembly requires  that  due  notice  should  have  been  given  in 
open  court  the  preceding  term;  hence,  a  difference  of  prac- 
tice has  necessarily  arisen  in  this  particular.'  (Rob.  Dig.  130.) 

The  practice  under  the  statute  is  to  move  the  court  for  a 
rule  to  show  cause  why  judgment  should  not  be  given  for  the 
defendant  as  in  case  of  a  nonsuit,  (which  motion  is  held  to 
be  notice  within  the  act),  (LoffVs  Rep.  265.)  on  affidavit  of 
the  state  of  the  proceedings,  and  of  plaintiff's  default  in  pro- 
ceeding to  trial;  the  rule  nisi  for  judgment  is  then  made  out 
for  the  next  day,  which  will  be  made  absolute  on  motion,  if 
sufficient  cause  be  not  shown  against  it,  or  the  plaintiff  do 
not  undertake  to  try  his  action  within  the  time  the  court 
shall  think  proper  to  allow  him.  (1  Cromp.  Pr.  256.)  'But 
with  us  a  term's  notice  being  required,  the  course  is  to  ob- 
tain, on  motion,  a  rule  for  trial  at  the  next  term,  or  non-pros., 
which  will  be  made  absolute,  unless  sufficient  cause  to  the 
contrary  be  then  shown.'  (Rob.  Dig.  131.) 

« In  other  respects,  the  construction  which  the  statute  has 
received,  is  not  dissimilar  to  that  which  has  been  applied  to 
our  act  of  assembly:  neither  does  there  appear  to  be  much 
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difference  in  the  practice  which  has  obtained  under  the  one 
and  the  other.  {Ibid.') 

In  general  a  slight  cause  is  deemed  sufficient  to  induce  the 
court  to  enlarge  the  rule,  even  in  a  qui  tarn  action,  if  the 
plaintiff  will  undertake  peremptorily  to  try  at  the  next  sit- 
tings or  assizes.  (7  T.  R.  174.  1  East,  554.)  It  is  usual  to  put 
off  the  trial  only  to  the  next  term:  but  where  there  is  no  prob- 
ability of  the  defendant's  being  ready  to  try  till  a  more  dis- 
tant time,  he  may  apply  to  put  off  the  trial  until  then.  (2 
Tidd's  Fr.  706.) 

There  must  be  a  previous  neglect  on  the  part  of  the  plain- 
tiff to  entitle  the  defendant  to  a  rule  for  trial  or  non  pros,;  (2 
Ycate*,  240.)  thus,  where  the  plaintiff  had  been  guilty  of 
laches  in  obtaining  an  exemplification  of  a  record  from  another 
State,  to  serve  him  as  evidence  here,  the  rule  was  granted.  (2 
Ball.  105.)  After  the  rule  is  obtained,  it  seems  that  the  court 
will  oblige  a  plaintiff  who  asks  a  postponement  of  the  trial, 
to  agree  to  the  taking  of  depositions,  to  be  read  in  evidence 
at  all  events.  (I  Yeates,  171.) 

It  has  been  ruled  in  the  Circuit  Court  of  the  United  States 
that  if  the  cause  be  not  at  issue,  a  rule  to  try  or  non  pros. 
cannot  be  enforced  against  the  plaintiff.  (Sullivan  v.  Browne, 
Oct.  1808.  MS.  Whar.  Big.  p.  496.)  But  a  different  practice 
has  been  sanctioned  by  the  Supreme  Coisrt  of  this  State  in 
two  cases.  The  reason  of  the  practice  in  the  former  court 
may  be  deduced  from  a  clause  in  the  English  statute,  and. 
likewise  our  act,  referring  to  the  "course  and  practice"  of  the 
court;  this  is  that  which  before  regulated  the  trial  by  proviso; 
and  as  the  defendasit  could  not  have  had  such  trial  until  the 
plaintiff  had  been  guilty  of  laches,  nor  until  after  the  issue  teas 
entered  on  record,  so  neither  till  then  is  he  entitled  to  judgment 
as  in  case  of  a  nonsuit.  (2  Tidd's  Pr.  703-4.  2  Satmd.  556.  c) 
But  the  Supreme  Court  have  determined  that  a  non  pros. 
may  be  entered  in  ejectment,  after  a  plea  of  not  guilty,  and  a 
rule  for  trial  or  non  pros.,  although  the  plaintiff  has  not  filed 
a  description  of  the  laud  according  to  the  act  of  1806,  and 
issue  has  not  been  joined.  (2  Serg.  8f  R.  405.)  The  court  relied 
on  the  authority  of  Wenn  v.  Adams,  (2  Ball.  1 56.  8.  C.  1  Yeates, 
156.)  which  was  an  action  of  assumpsit.  "  There"  says  Chief 
Justice  Tilghman,  "  the  defendant  pleaded,  and  laid  a  rule  for 
trial  or  non  pros,  before  a  declaration  was  filed;  and  the  court 
enforced  the  non  pros.,  because  the  plaintiff  by  receiving  the 
plea,  and  submitting  to  the  rule,  had  waived  the  objection  aris- 
ing from  the  want  of  a  declaration;  and  it  was  bis  business, 
after  the  rule  was  laid,  to  file  a  declaration,  and  prepare  the 
cause  for  trial.  So  in  the  present  case,  the  rule  being  laid,  the 
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plaintiff  was  bound  to  file  a  description  of  the  land,  to  join 
the  issue,  and  put  the  cause  on  the  trial  list;  because  all  these 
things  were  necessary  in  order  to  bring  the  cause  to  trial." 

If  the  court,  on  the  application  of  the  plaintiff  put  off  the 
trial,  but  grant  a  rule  for  trial  or  non  pros,  at  the  next  term, 
it  will  not  preclude  the  plaintiff  from  showing  reasonable 
cause  of  delay  at  the  next  term.  (1  Ball.  251.) 

A  rule  to  try  or  non  pros,  is  in  force  from  the  time  it  is 
taken,  until  the  cause  is  concluded,  notwithstanding  that  the 
cause  may  have  been  once  tried  during  the  existence  of  the 
rule,  or  continued  at  the  instance  of  the  defendant.  (S  Binn, 
413.)  The  continuance  of  a  cause  by  consent,  or  by  order  of 
the  court,  while  it  is  under  a  rule  for  trial  or  non  pros,  does 
not  discharge  the  rule;  but  the  rule  continues  until  it  is  ex- 
pressly discharged.  (1  Peters9  Rep.  217,  219.  1  Ball.  410.) 
In  a  case  where  the  State  is  plaintiff  and  affects  delay,  the 
court  will  assign  a  day  for  trial;  and  a  subsequent  amend- 
ment of  the  declaration  by  the  plaintiff  shall  not  deprive  the 
defendant  of  the  benefit  of  the  rule.  (1  Yeates,  35.)  But  where 
there  is  a  rule  for  trial  or  non  pros.,  if  a  plea  be  subsequently 
added,  and  particular  facts  be  referred,  the  previous  rule  for 
trial  is  vacated.  (1  Ball.  405.)  Where  a  continuance  was  en- 
tered by  mistake  of  the  defendant,  who  immediately  after  dis- 
covered that  he  had  a  rule  on  the  plaintiff,  to  try  or  non  pros., 
the  court  held  that  the  entry  was  not  conclusive,  and  that  the 
rule  was  still  in  force.  (2  Ball.  143.) 

Where  a  rule  for  trial,  or  non  pros,  has  been  pending  seve- 
ral years,  the  defendant  is  bound  to  give  reasonable  notice  of 
his  intention  to  proceed  under  the  rule.  (Ttrallace  V.  Boyd. 
Sup.  Ct.  Lancaster.  1  8m.  Laws,  1 56.) 

Upon  the  expiration  of  the  rule,  judgment  as  of  non  pros. 
cannot  be  signed  in  the  prothonotary's  office,  but  must  be 
moved  for  in  open  court;  (1  Ball.  347.)  and  the  motion  will 
then  be  granted,  unless  the  plaintiff  can  show  some  precise 
legal  ground  for  the  postponement  of  the  trial,  or  some  cir- 
cumstances of  hardship  not  arising  from  his  own  inattention, 
or  that  of  his  attorney  or  agent.  (Wallace's  Rep.  1.)  Anon 
pros,  entered  on  a  mistaken  supposition  that  a  rule  for  trial  or 
non  pros,  had  been  obtained,  was  taken  off,  on  an  agreement 
that  the  rule  should  be  entered  as  of  the  preceding  term.  (2 
Ball.  266.) 

Judgment  of  non  pros,  is  a  final  judgment  for  costs  only, 
signed  by  the  defendant.  The  act  only  gives  costs  to  the  de- 
fendant, where  he  would  have  been  entitled  to  them  upon  a 
nonsuit:  And  therefore  the  tenant  is  not  entitled  to  costs,  in  a 
writ  of  right.  (2  Tidd,  70S.  2  TV.  Bl.  1093.) 
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By  an  act  of  the  30th  March,  1812,  (5  Sm.  Laws,  361.) 
passed  "for  the  facilitating  the  due  administration  of  justice" 
it  is  provided,  "  That  when  a  cause  at  issue  shall  be  regularly 
set  down  for  trial  in  any  court  of  record  within  this  com- 
monwealth, either  by  the  plaintiff  or  the  defendant,  and  the 
plaintiff  is  not  ready  for  trial,  when  the  cause  is  called  up  in 
its  order,  the  court  on  motion  of  the  defendant,  may  order  a 
nonsuit  to  be  entered,  without  previously  granting  a  rule  to 
try  or  non  pros,  unless  the  plaintiff  shall  adduce  such  reasons 
for  postponing  the  said  cause  as  would  have  been  a  sufficient 
ground  for  postponement  if  the  application  therefor  had  been 
made  on  the  behalf  of  the  defendant." 

«The  ordering  a  nonsuit  is,  by  this  act,  authorised  only  in 
causes  '<  at  issue  regularly  set  down  for  trial.'  To  ascertain 
the  regularity,  the  rules  of  court  seem  to  be  the  only  criteria 
contemplated  by  the  legislature.'  (Rob.  Dig.  133.) 

<The  chief  advantage  given  by  this  act,  seems  to  be  that 
of  preventing  a  plaintiff  who  had  regularly  set  down  his  cause 
for  trial,  from  continuing  it  without  sufficient  cause  shown, 
although  he  had  been  guilty  of  no  previous  laches,  which 
Would  have  authorised  a  rule  for  trial  or  non  pros.'  (Ibid.) 


section  4. 

Of  the  Jury  Process, — of  Juries  Common  and  Special,- 
and  of  Views. 


The  cause  being  ready  for  trial  by  jury,  it  becomes  the  duty 
of  the  prothonotary,  under  a  general  law,  to  prepare  a  pre- 
cept and  deliver  it  to  the  sheriff,  who  must  thereupon  summon 
and  convene  the  requisite  number  of  jurors,  for  the  purpose 
of  trying  it  as  well  as  all  other  causes  at  issue,  which  may  be 
marked  for  trial  at  the  ensuing  term. 

The  selection,  summoning  and  return  of  juries  are  regu- 
lated in  this  State  by  various  acts  of  assembly,  «  which  are  to 
be  considered  collectively,  as  forming  one  general  system,  and 
explanatory  of  each  other.'  (6  Serg.  k  R.  353.)  By  the  a^t  of 
March  29th,  1805,  (4  Sm.  Laws',  237.)  it  is  directed  "Tint 
in  each  county  of  this  commonwealth,  the  sheriff  and  county 
commissioners,  or  any  two  of  them  with  the  sheriff,  shall 
meet  at  the  seat  of  justice  at  least  thirty  days  previously  to 
the  first  Court  of  Common  Pleas  to  be  holden  in  each  and 
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every  year,  and  shall  then  and  there  select,  from  the  list  of 
taxable  citizens,  the  names  of  a  sufficient  nuinher  of  sober 
and  judicious  persons,  to  serve  as  jurors  at  the  several  courts 
to  be  holden  in  that  year,  and  shall  write  the  name  of  each 
person  so  selected  on  a  small  piece  of  paper,  which  papers 
shall  be  as  nearly  alike  in  size  and  shape,  as  may  be,  and  shall 
be  so  folded  that  the  names  thereon  shall  not  appear;  two 
wheels  shall  be  provided,  which  shall  be  numbered  1,  2; 
in  JNo.  1  the  names  of  those  intended  for  grand  jurors  shall 
be  put;  in  No.  2  those  intended  for  petit  jurors  shall  be 
put;  upon  which  they  shall  turn  the  wheel  so  that  the  pa- 
pers deposited  therein  shall  be  sufficiently  intermixed,  and 
having  first  drawn  from  the  proper  wheel  or  wheels  a  num- 
ber oi  names  sufficient  for  the  then  next  court,  the  wheels 
shall  respectively  then  be  locked  up  and  sealed,  and  the  coun- 
ty commissioners  shall  take  charge  of  the  wheels,  and  the 
sheriff  of  the  keys;  and  thirty  days  previously  to  each  Suc- 
re* ding  court,  the  same  proceedings  shall  be  had,  by  the  she- 
riff and  county  commissioners  as  aforesaid;  a  list  of  the  names 
so  drawn  shall  then  be  fixed  up  by  the  sheriff  in  his  office, 
and  a  copy  shall  be  delivered  by  him  to  the  prothonotary, 
who  shall  fix  up  the  same  in  his  office,  for  the.  inspection  of 
all  concerned,  whereupon  the  usual  venire  shall  be  made  out 
by  the  prothouotary,  containing  the  names  of  the  persons 
mentioned  in  said  list,  so  delivered  and  drawn,  and  within 
two  days  thereafter  be  delivered  by  him  to  the  sheriff,  who 
shall  thereupon  summon  the  persons  named,  at  least  ten  days 
before  the  first  day  of  the  court."*  (See  6  Serg.  $-  II.  395. 
1  Browne,  200.) 

In  contemplation  of  law,  a  venire  is  issued  and  returned 
with  a  panel  annexed,  in  every  cause  set  down  for  trial;  but 
in  actual  practice  only  one  writ  is  made  out,  and  one  panel  of 
jurors  summoned  upon  it,  annexed,  which  serves  for  the  trial 
of  every  cause  so  set  down. 

The  venire  is  a  writ  under  the  seal  of  the  court,  by  which 
the  sheriff  is  commanded  to  cause  to  come  before  the  Judges 
at  their  court  on  some  day  subsequent  to  the  teste,  in  the  same, 
or  the  next  term,  twelve  honest  and  lawful  men  of  his  baili- 
wick, by  whom  the  truth  of  the  matter  may  be  better  know  n, 
to  make  a  jury  of  the  country  between  the  several  parties  in 

*  By  an  act  of  February  13th,  1816,  (6  Head's  Laws,  322.)  the  above- 
mentioned  act  lias  been  altered  as  far  as  regards  the  State,  independent 
of  the  city  and  county  of  Philadelphia;  so  that  in  every  other  county  but 
the  latter,  only  one  wheel  is  to  be  provided  for  the  reception  of  the  se- 
lected names;  which  prevents  any  distinction  between  those  individuals 
drawn  to  serve  as  grand  jurors,  and  those  drawn  as  petit  jurors. 
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the  issues  then  and  there  to  be  tried,  because  as  well  the  said 
parties,  plaintiffs  and  defendants,  between  whom  the  conten- 
tion is,  have  put  themselves  upon  that  jury,  and  that  he  have 
then  there  the  names  of  the  jurors  and  the  writ.  (See  2  Grayd. 
Forms,  314.)* 

The  2d  section  of  the  act  of  1805  provides  for  an  addi- 
tional wheel  for  special  jurors  in  the  courts  of  the  city  and 
county  of  Philadelphia,  to  be  selected  and  returned  under 
the  same  regulations  as  are  established  by  the  first  section. 

The  3d  section  gives  power  to  the  respective  courts  to  im- 
pose a  fine  not  exceeding  twenty  dollars  on  every  juror  who 
has  been  duly  summoned,  and  docs  not  appear  in  court,  on 
being  called  three  times,  which  the  sheriff  is  to  levy  on  a  writ 
to  be  issued  by  the  court. 

The  4th  section  prescribes  the  form  of  an  oath  to  he  taken 
by  the  sheriff  and  commissioners  for  the  impartial  execution 
of  their  office  in  the  selection  of  jurors. 

The  5th,  6th,  7th  and  8th  sections  direct  the  sheriff  or  cor- 
oner, (as  the  case  may  be),  upon  the  return  of  the  writ  for 
summoning  jurors,  to  annex  to  it  a  panel  containing  the  chris- 
tian and  surnames,  additions  and  places  of  abode  of  a  com- 
petent number  of  jurors,  the  names  of  the  same  persons  to 
be  inserted  in  the  panel  annexed  to  every  such  writ  for  the 
trial  of  all  issues  in  causes  at  tiie  subsequent  term. 

The  number  of  special  jurors  to  be  drawn,  summoned  and 
returned  to  serve  in  the  courts  of  Philadelphia  county  shall 
be  forty-eight;  and  the  number  of  general  or  common  jurors 
shall  not  be  less  than  forty-eight  nor  more  than  sixty;  and  in 
any  other  county  not  less  than  thirty-six,  nor  more  than  sixty, 
(Act  of  April  4th,  1807.  §  5.  4  Sm.  Laws,  390.) 

By  the  11th  section,  "when  a  rule  has  been  entered  by 
either  of  the  parties  in  a  civil  action  depending  in  any  court, 
for  striking  a  special  jury,  the  parties  shall  strike  the  same, 
in  the  prothonotary's  office,  from  the  list  of  jurors  which 
may  be  drawn  from  the  proper  wheel,  agreeably  to  the  first 
section,  to  serve  at  the  ensuing  court." 

The  12th  section  enjoins  on  the  sheriff  to  keep  a  register  of 
jurors  summoned  and  serving,  and  to  give  them  without  fee 
certificates  testifying  their  attendance  or  service  as  jurors. 
And  the  13th  section  requires  the  prothonotary  to  certify  (also 
without  fee),  to  the  commissioners  the  number  of  days  each 
juror  shall  have  served  or  attended,  and  he  shall  be  paid  one 


*  As  to  the  form  of  the  jury  process  in  eertain  cases,  when  it  should 
be  general  or  special,  and  of  joint  venires,  see  6  Serg.  k  R.  414 — 420. 
Ante,  p.  103-104. 
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dollar  for  every  day  he  may  thus  have  served  or  attended, 
by  the  county  treasurer,  upon  a  warrant  drawn  by  the  com- 
missioners, together  with  six  and  a  quarter  cents  for  each 
mile  he  shall  travel,  going  to  and  returning  from  court,  to  be 
paid  in  the  same  manner.  (Act  of  1820.  §1.7  Re.  Laws,  £72.) 

A  supplement  to  this  act  passed  4th  April,  1807,  provides, 
that  whenever  process  shall  be  issued  for  summoning  a  jury, 
the  sheriff  shall  immediately  give  notice  to  the  commissioners, 
who,  or  any  two  of  them  with  the  sheriff,  shall  proceed  to 
draw  out  of  the  wheel  as  many  of  the  slips  of  paper  as  there 
are  jurors  to  be  summoned,  and  the  names  contained  on  such 
papers,  shall  be  the  persons  who  are  to  be  summoned  to  serve 
as  jurors  at  the  then  next  court,  unless  any  of  them  be  dead, 
absent  or  removed  from  the  county;  and  if  so,  having  de- 
stroyed the  tickets  bearing  such  names,  they  shall  draw  others 
until  the  panel  be  completed. 

The  moment  jurors  are  thus  drawn,  they  become  in  con- 
templation of  law  the  legal  jury,  as  much  so  as  if  returned 
to  the  court.  The  sheriff  and  commissioners  have  no  right 
therefore  to  make  any  selection,  or  to  exclude  a  single  name 
on  the  score  of  its  being  an  unsuitable  or  incompetent  char- 
acter, or  on  any  pretext  whatever.  (1  Browne,  121.) 

By  the  act  of  2lst  February  1814,  (6  Re.  Laws,  111.)  all 
errors  relative  to  the  venire,  drawing,  summoning  and  return- 
ing of  jurors  are  cured  by  a  trial,  or  an  agreement  to  try  on 
the  merits,  or  by  a  plea  of  the  general  issue. 

Certain  persons  arc  exempted  in  Pennsylvania  from  serving 
as  jurors,  among  whom  are  the  guardians  of  the  poor  of  the 
city  of  Philadelphia,  district  of  Southwark,  and  township  of  the 
Northern  Liberties;  as  also  the  wardens  of  the  port  of  Phila- 
delphia while  in  office:  (Purd.  Dig.  446.  n.)  and  by  act  of 
congress  2d  March,  1799,  postmasters  and  persons  occupied 
in  the  transportation  of  the  mail.  And  by  St.  5  Hen.  viii.  c. 
6.  (Rob.  Dig.  337.)  surgeons  are  likewise  exempted.  There 
are  others  who  are  privileged,  on  account  of  their  professions 
or  offices,  as  those  whose  attendance  is  required  in  the  courts 
of  justice,  such  as  counsellors,  attorneys  and  other  officers  of 
the  courts.  (3  Bac.  Ab.  758.)  So,  persons  will  be  excused 
from  serving  as  jurors,  who  hold  offices  of  a  public  nature, 
and  who  have  no  power  to  act  by  deputy;  but  not  if  the  trust 
be  of  a  private  nature,  or  the  person  has  power  to  act  by 
deputy.  (2  Browne,  59.) 

The  jurors  contained  in  the  panel  and  summoned  by  the 
sheriff  are  either  common  or  special.  A  common  jury  is  that 
returned  by  the  sheriff  in  one  and  the  same  panel  for  the  trial 
of  all  causes  at  issue  not  marked  for  trial  by  special  jury.  A 
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special  jury  is  so  called,  because  chosen  specially  for  the  trial 
of  a  particular  cause;  arid  from  the  manner  in  which  it  is 
selected,  it  is  also  called  a  struck  jury.  The  object  of  such 
a  jury  was  originally  to  have  one  composed  of  gentlemen  of 
superior  understanding  for  the  trial  of  a  cause  of  intricacy  or 
importance;  or  to  prevent  the  sheriff  when  suspected  of  par- 
tiality to  a  party,  from  summoning  jurors  open  to  corrupt  in- 
fluence or  biassed.  (Euno.  Dial.  II.  §  31.  3  Bl.  Com.  357.)  In 
this  State  either  party  being  at  liberty  to  enter  a  rule  for  a 
special  jury  without  an  affidavit  exhibiting  its  necessity,  (See 
1  Binn.  350.)  agreeably  to  the  provisions  of  the  several  acts 
of  assembly  on  the  subject,  a  practice  now  obtains  in  the  Dis- 
trict Court  of  this  county  of  placing  every  cause  at  issue  on 
the  special  jury  trial  list  which  is  not  directed  by  the  parties 
to  be  tried  by  a  common  jury;  so  that  there  are  now  scarcely 
any  trials  by  a  jury  of  the  latter  kind,  in  that  court. 

By  rules  of  court,  the  prothonotary  is  directed  to  "cause 
a  list  of  special  jurors,  in  each  cause  set  down  for  trial  by 
special  jury,  to  be  delivered  to  the  attorney  on  each  side,  at 
least  eight  days  (fifteen  in  the  Common  Pleas)  before  the  time 
appointed  for  striking,  and  he  shall  subjoin  thereto  a  notice 
of  the  time  and  place  of  striking  the  same.  This  notice  shall 
be  considered  as  entitling  the  plaintiff  or  defendant  to  strike 
the  same  ex  parte,  at  the  time  appointed,  without  further 
notice,  and  no  venire  shall  issue  (except  by  mutual  consent  of 
plaintiff  and  defendant)  unless  the  jury  be  struck  ten  days 
before  the  return  of  such  venire;  provided,  that  the  striking 
of  a  jury  is  not  to  be  considered  as  entitling  either  party  to 
a  trial,  if  not  otherwise  entitled."  (R.  43.  I).  Ct. — R.  25,  26. 
C.  P.  Philad.  1824.) 

It  will  be  recollected  that  the  list  of  special  jurors  is  re- 
quired by  law  to  contain  forty-eight  names,  from  which  each 
parly  may  strike  twelve;  but  "  neither  party  shall  be  required 
to  strike  from  the  list  of  special  jurors  twelve  names,  but  may^ 
omit  to  strike  out  any,  or  may  strike  out  any  less  number 
than  twelve,  and  the  venire  shall  issue  accordingly;  provided 
that  the  list  must  be  struck,  if  it  at  all,  at  the  time  and  place 
appointed  by  the  prothonotary  according  to  the  existing  rules 
of  this  court,  and  no  jury  shall  be  struck  at  the  bar;  but  if 
the  list  be  not  struck  according  to  the  rule  of  the  court,  the 
jury  shall  be  taken  from  the  panel  as  returned."  (Rules,  D. 
Ct.  Philad.  June  9,  1821.) 

It  is  to  be  observed  that  the  jurors,  from  the  list  of  whose 
names  the  parties  may  strike  as  above,  have  been  already 
summoned  by  the  sheriff  on  a  general  venire  previously  issued 
and  returned  with  a  panel;  and  as  the  preceding  rules  speak 
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of  the  issuing  of  a  venire  after  the  jury  is  struck,  it  means  no 
more,  than  that  it  is  supposed  again  to  issue  in  each  case,  for 
the  summoning  of  those  that  remain  on  the  panel  thus  strick- 
en, and  nothing  more  is  done  than  to  annex  each  one  and  a 
venire  to  the  pleadings  in  the  cause  to  which  it  belongs,  with 
which  it  goes  into  court,  and  the  jurors  remaining  on  it  are 
there  called  in  the  order  that  their  names  are  drawn  from  the 
box. 

In  the  Common  Pleas  of  this  county,  it  is  the  practice  to 
summon  a  jury  (drawn,  however,  from  the  special  jury  wheel,) 
for  the  trial  of  all  causes  at  issue  in  that  court  during  each 
term,  and  when  a  cause  is  reached  upon  the  list  and  called 
for  trial,  the  prothonotary,  if  requested,  will  hand  to  each 
party  or  their  counsel  a  printed  list  of  the  jurors,  from  which 
each  may  erase  twelve  names,  or  as  many,  less  than  twelve 
as  he  may  please,  and  from  the  remainder  the  jury  will  be 
called. 

There  is  no  time  limited  by  law,  within  which  a  party 
must  apply  for  a  special  jury.  (1  Binn.  350.) 

If,  after  a  rule  for  a  struck  jury,  a  party  goes  on  to  trial 
before  a  general  jury,  it  is  a  waiver  of  the  rule  for  a  struck 
jury;  and  if  he  wish  a  subsequent  trial  of  his  cause  to  be  be- 
fore such  a  jury,  he  must  obtain  a  new  rule.  (6  Serg.  <$•  R.  107.) 

Where  the  plaintiff  has  taken  a  rule  for  trial  hy  a  special 
jury,  and  does  not  strike  the  jury,  he  is  not  entitled  to  the 
costs  of  the  term  on  a  postponement  of  the  trial  at  the  instance 
of  the  defendant.  (2  Feates,  128.) 

The  costs  of  a  special  jury  must  be  paid  by  the  party  put- 
ting off  the  trial.  (Mtlison,  296.  n.) 

A  jury  drawn  and  struck  at  a  previous  court,  when  they 
held  a  view,  and  to  save  the  expense  of  another  view,  were 
continued  over  by  consent  to  the  next  court,  at  which  they 
tried  the  cause,  are  not  entitled  to  be  paid  by  the  county,  but 
by  the  losing  party.  (1  Binn.  535.) 

The  nature  of  the  cause  will  sometimes  require  the  jury 
or  some  of  them  to  see  the  very  spot  where  the  matter  in  dis- 
pute arises;  in  which  case,  after  issue  joined,  either  party 
may  move  the  court  for  a  view.  By  the  act  of  1805,  §11. 
"  where  a  view  shall  be  allowed  in  any  cause,  six  of  the  first 
twelve  of  the  jurors,  or  more  of  them  named  in  the  panel, 
shall  be  taken  hy  the  sheriff  or  other  officer,  who  shall  have 
the  view,  and  such  of  the  said  viewers  who  appear  at  calling 
the  jury  to  try  the  said  cause,  shall  first  be  sworn  or  affirmed 
to  try  the  same  before  any  drawing  as  last  aforesaid,  and  so 
many  jurors  only  shall  be  drawn  as  aforesaid,  to  be  added  to 
the  said  viewers,  who  appear,  as  shall  after  default  and  allow- 
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ed  challenges,  make  up  the  number  twelve,  to  be  sworn  or 
affirmed  for  the  trial  of  such  cause."  (See  3  Feates,  194.  Stat. 
4  Ann,  c.  16.  §  8.  Rob.  Dig.  45.)  The  courts  have  established 
a  regulation  with  respect  to  viewers,  <*  that  no  trial  shall  be 
put  off  on  account  of  a  view  not  being  had  by  six  of  the  first 
twelve  of  the  jury  as  they  stand  in  the  panel,  provided  any 
of  them  have  viewed  and  some  of  them  do  appear  to  try  the 
cause,  and  such  of  them  who  have  viewed  and  appear,  shall 
be  first  sworn  on  the  trial,  and  the  form  of  venire  shall  be 
altered  accordingly."  (6  Serg.  8f  R.  354;  et  vide  ibid.) 

A  motion  for  a  view  must  be  founded  on  an  affidavit  of  the 
particular  circumstances  which  render  it  necessary,  unless  the 
propriety  of  granting  it  appears  on  (he  face  of  the  pleadingsj 
(Tidd,  844.  See  Barnes,  467.)  and  if  applied  for  in  eject- 
ment, it  must  be  stated,  that  boundaries  were  in  question. 
(1  Dunl.  Pr.  603.  3  Feates,  194.)  The  expense  of  a  view  is 
not  chargeable  to  the  county,  but  is  to  be  paid  by  the  parties; 
and  like  other  costs,  it  must  fall  ultimately  on  the  losing  p;irty. 
(I  Binn.  535.)  No  evidence  can  be  given  on  either  side,  at 
the  time  of  taking  the  view,  and  the  places,  to  which  on  the. 
trial  the  evidence  is  to  be  adapted,  can  only  be  shown  to  the 
viewers.  (Tidd,  844.  Barnes,  458.) 


SECTION  5. 

Of  Evidence  and  Witnesses, — and  of  compelling  the  production 
of  Books  and  Writings  under  the  Act  of  1798. 


Another  step  introductory  to  a  trial  by  jury,  is  the  procur- 
ing testimony  by  the  respective  parties,  in  support  or  denial 
of  the  allegations  put  in  issue  by  the  pleadings;  the  general 
rule  being,  that  the  proof  must  conform  to  the  issue,  and  that 
every  thing  which  is  put  in  issue  must  be  proved  and  no  more. 
(1  Tail.  Ev.  126.  150.)  The  evidence,  also,  must  be  the  best 
of  which  the  nature  of  the  case  is  susceptible.  Secondary  evi- 
dence cannot  be  given,  as  long  as  proof  of  a  better  kind  can 
be  had;  thus,  a  copy  of  an  instrument,  or  parol  evidence  of 
its  contents,  cannot  be  admitted,  if  the  original  be  in  exist- 
ence, and  capable  of  being  produced  by  the  party  who  relics 
upon  it.  (lb.  167.  See  3  Binn.  192.)  On  the  general  issue,  the 

Aa 


178  OF  EVIDENCE    AND    WITNESS  * 

plaintiff  must  prove  the  whole  of  his  case;  but  on  a  special 
issue,  it  is  only  necessary  to  prove  the  particular  point  refer- 
red to  the  jury;  for  whatever  is  not  expressly  denied,  is  ad- 
mitted by  the  pleadings. 

Evidence  is  either  written  or  parol.  Written  evidence  con- 
sists either  of  public  writings,  whether  of  record,  such  as  sta- 
tutes or  judgments,  or  not  of  record;  and  of  private  writings, 
such  as  bonds,  bills,  notes,  and  other  instruments,  sealed  or 
unsealed;  and  these  may  be  in  the  custody  and  possession  of 
the  party  intending  to  use  them  as  evidence,  or  of  a  third 
person,  or  of  the  adverse  party  in  the  suit.  Parol  evidence 
consists  in  the  testimony  of  competent  and  disinterested  wit- 
nesses, which  is  either  delivered  openly  in  court,  in  the  pre- 
sence of  the  judge,  jury  and  parties,  or  is  taken  out  of  court, 
previous  to  the  trial,  upon  a  commission,  or  upon  a  rule  for 
the  examination  of  the  witnesses  de  bene  esse;  in  which  last 
case,  as  we  have  seen,  (ante,  p.  159.)  the  party  offering  the 
deposition  must  show,  that  the  personal  attendance  of  the 
witness  at  the  trial,  could  not  be  procured. 

Witnesses  must  be  persons  possessed  of  reason  and  under- 
standing, and  acquainted  with  the  nature  and  obligation  of  an 
oath:  children  of  a  very  early  age,  idiots,  and  lunatics  there- 
fore, cannot  be  witnesses.  (1  Phil.  Ev.  14.  10  Johns.  362.)  A 
person  labouring  under  a  temporary  privation  of  understand- 
ing from  intoxication,  is  regarded  as  a  voluntary  madman, 
whom  the  court  will  not  permit  to  testify:  but  as  there  are 
various  degrees  of  intoxication,  all  of  which  do  not  disquali- 
fy a  man  to  remember  and  relate  the  truth,  it  belongs  to 
the  judge  to  determine  whether  the  situation  of  the  witness 
is  such,  as  to  require  that  he  should  be  excluded  from  giv- 
ing testimony.  (16  Johns.  143.)  A  slave  cannot  be  a  witness 
in  Pennsylvania.  (4  Dall.  145.  n.)  And  a  person  who  has 
been  stigmatized  by  a  conviction  for  felony,  perjury,  or 
other  infamous  crime,  is  not  permitted  to  testify.  (10  Johns. 
132.  2  Binn.  165.)  The  objection  to  the  competency  of 
a  witness  which  most  frequently  occurs  in  practice,  is  on 
acrount  of  interest  in  the  event  of  the  suit.  (1  Phil.  Ev. 
22.)  An  interest  in  the  question  involved  in  the  suit,  is  no 
reason  for  excluding  him,  however  much  it  may  affect  his 
crMlit.  (Cos.  T.  Har'dw.  358. 3  T.  R.  27.  6  Binn.  319. 1  Feates, 
84.)  To  render  a  witness  incompetent,  on  the  ground  of  in- 
terest, there  must  be  a  direct  interest,  that  is,  he  must  be  im- 
mediately benefitted  or  injured  by  the  event  of  the  suit,  or 
the  verdict  to  be  obtained  by  his  evidence,  or  given  against 
it,  must  be  evidence  for  or  against  him  in  another  action,  in 
which  he  may  afterwards  be  a  party.  (4  Binn.  83.  and  see  5 
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Serg*  $*  R>  371.)  But  where  a  person  renders  himself  inter- 
ested by  a  voluntary  act,  for  the  purpose  of  depriving  a  party 
of  the  benefit  of  his  testimony,  lie  may  be  compelled  to  be  a 
witness.  (4  Serg.  $*  R.  222,  See  further  fVhar.  Dig.  p.  262. 
and,  as  to  the  evidence  of  counsel,  ante,  p.  23.) 

The  mode  of  procuring  the  attendance  of  witnesses  is  by 
writ  of  subpoena  ad  testificandum,  winch  is  a  judicial  writ  re- 
quiring the  persons  named  in  it  to  appear  on  a  certain  day  in 
court,  in  order  to  testify,  under  a  certain  penalty  in  case  of 
disobedience.  Any  number  of  names  may  be  inserted  in  one 
subpcena,  (unless,  separate  subpoenas  should  be  required  by 
the  party,)  (Jet  of  1821,  §  6.7  Re.  Laws,  371.)  and  they 
need  not  be  restricted  to  four  only,  as  in  the  practice  of  the 
English  courts.  (See  Tidd,  846.)  If  the  witness,  whose  at- 
tendance is  required,  be  in  another  county,  resort  may  not- 
withstanding be  had  to  a  subpoena,  for  it  has  been  ruled,  that 
the  Courts  of  Common  Pleas  have  the  power  of  issuing  sub- 
poenas to  any  part  of  the  State.  (2  Serg  Sf  R.  350.)  But  if 
the  testimony  of  the  witness  be  essential  to  success  in  the 
cause,  it  would  be  expedient  lest  the  process  of  subpoena 
should  be  disregarded,  to  obtain  a  rule  to  take  his  deposition 
in  that  county  before  a  magistrate,  with  notice  to  the  opposite 
party  of  the  time  and  place  of  taking  it;  after  which  the  party 
may  repair  there  with  a  copy  of  the  rule  under  the  seal  of  the 
court,  or  may  transmit  it  with  instructions  to  his  agent,  to 
take  the  deposition;  or  the  parties  by  agreement  may  annex 
interrogatories  to  it,  and  send  it  to  commissioners  nominated 
by  them,  for  execution.  (Vide  post,  p.  181.) 

If  a  witness  have  in  his  possession  any  deeds  or  writings 
which  are  thought  necessary  at  the  trial,  a  special  clause  must 
be  inserted  in  the  subpoena,  commanding  him  to  bring  them 
with  him.  (1  Phil.  Ev.  11.)  The  writ  of  subpoena  duces  tecum 
(as  it  is  denominated)  is  of  compulsory  obligation  on  a  wit- 
ness to  have  the  papers  thereby  demanded,  which  he  has  in 
his  possession,  ready  to  be  produced:  he  is  bound  to  bring 
them  into  court  with  him,  according  to  the  command  of  the 
writ;  but  then,  if  there  be  any  sufficient  reason  or  excuse  for 
their  not  being  read  in  evidence,  (the  validity  of  which  is  to  be 
determined  by  the  court  exclusively,  and  not  by  the  witness,) 
the  judge  will  permit  them  to  be  withheld.  (9  East,  473.  S. 
C.  1  Campb.  14.  Sed  vide  1  Esp.  Rep.  405.)  In  general,  a  wit- 
ness is  not  excused  from  producing  a  paper,  because  it  belongs 
to  a  third  person,-  (Halt's  JV.  P.  R.  239.)  though  if  the  read- 
ing of  it  will  operate  to  the  prejudice  of  a  third  person,  the 
court  will,  it  is  said,  direct  it  not  to  be  read.  (Starkie,  95.) 
A  witness,  who,  without  sufficient  excuse,  disobeys  a  writ  of 


180  OF  EVIDENCE    AND    WITNESSES. 

subpoena  duces  tecum,  is  liable  to  a  special  action  on  the  case, 
(9  East,  473.  S.  C.  1  Campb.  14.)  or  to  an  attachment,  on  an 
affidavit  of  service  of  the  subpoena.  (See  2  Yeates,  Q60.)  A 
subpoena  duces  tecum  cannot  issue  to  a  public  officer  to  bring 
original  papers  into  court,  when  certified  copies  would  be 
evidence.  (1  Yeates,  403.) 

The  subpoena  must  be  served  personally  on  the  witness, 
(2  Str.  1054.  I  Phil.  Ev.  4.)  either  by  delivering  the  writ 
itself,  or  by  delivering  him  a  copy  or  a  ticket  which  is  in  the 
nature  of  a  notice  addressed  to  the  witness,  and  informing 
him  of  the  substance  of  the  writ.  (See  the  form,  2  Grayd. 
Forms,  188.)  When  service  is  made  by  delivering  a  copy  or 
ticket,  it  is  of  no  avail  unless  the  writ  is  at  the  same  time 
shown  to  the  witness.  (2  Caines'  Rep.  335.)  The  subpoena 
ought  to  be  served  a  reasonable  time  before  the  trial,  that  the 
witness  may  have  an  opportunity  to  put  his  own  affairs  in 
such  order,  that  his  attendance  may  be  of  as  little  prejudice 
to  himself  as  possible.  (1  Str.  510.)  No  witness  is  bound  to 
appear  in  civil  cases,  unless  his  expenses  for  going  to,  attend- 
ing at,  and  returning  from  the  trial,  at  the  rate  fixed  by  law, 
be  tendered  him  at  the  time  of  serving  the  subpoena;  nor  if  he 
appear,  is  he  bound  to  give  evidence,  till  such  charges  are  ac- 
tually paid  or  tendered.  (2  Str.  1150.  S.  C.  13  East,  16  n.  a. 
1  H.  Bl.  49.  1  Phil.  Ev.  3.)  A  subpoena  is  not  necessary,  if 
the  witness  will  attend  without  one.  (1  Binn.  46.) 

The  fees  to  be  received  by  witnesses  are  regulated  by  the 
act  of  22d  February,  1821,  §  13.  (7  Re.  Laws,  367.)  as  fol- 
lows: For  each  day's  attendance  at  court  when  the  witness 
does  not  reside  in  nor  within  one  mile  of  the  county  seat,  six- 
ty-two and  a  half  cents:  but  when  the  witness  resides  in  or 
within  one  mile  of  the  county  town,  fifty  cents  per  day:  and 
mileage,  each  mile  circular  in  travelling  to  and  from,  three 
cents.  For  these  fees,  the  witness  may  maintain  an  aciion 
against  the  party  subpoenaing  him;  (See  15  Johns.  260.)  but 
the  witness  can  demand  no  fees  of  the  party  subpoenaing  him, 
for  his  expenses  and  attendance,  beyond  the  sum  above  speci- 
fied, (See  14  Johns.  357.)  which  will  be  allowed,  in  taxation  of 
costs,  to  the  party  obtaining  judgment,  on  showing  the  at- 
tendance and  travel  of  the  witnesses.  (See  post,  Chap.  xxi.  § 
2.  6  Johns.  330.  7  Taunt.  337.  1  B.  Moore,  76.)  Where  wit- 
nesses are  brought  from  another  State,  the  time  of  their  at- 
tendance can  only  be  computed  from  the  place  of  trial,  com- 
ing and  returning  to  the  boundary  line  of  the  State.  (4  Johns. 
311.  But  see  4  Taunt.  55.  699.  6  Taunt.  88.  1  Marshall,  563. 
S.  C.  1  Phil.  Ev.  5.)  A  witness  attending  voluntarily,  is  en- 
titled to  his  fees  equally  as  if  he  attended  on  subpoena.  (1  Binn. 
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46.  Bac.  Ah.  Evidence.  B.)  And  witnesses  subpoenaed,  though 
not  examined,  and  examined  though  not  subpoenaed,  are  enti- 
tled to  payment,  (1  Binn.  46.  S.  C.  3  Feates,  558.)  for  apirty 
has  a  right  to  call  as  many  witnesses  as  he  thinks  necessary 
to  make  out  his  case;  anil  the  court  will  not  interfere  unless 
there  is  proof  of  oppression.  (Ibid.) 

If  the  witness  not  having  a  sufficient  excuse,  neglect  to  at- 
tend upon  the  subpoena,  he  is  liable  to  be  proceeded  against, 
first  by  attachment,  for  a  contempt  of  the  process  of  the  court, 
whether  the  cause  were  called  on  or  not;  (1  Arch.  Pr.  152, 
See  1  Feates,  18.)  or  secondly,  by  a  special  action  on  the  case 
for  damages,  at  common  law;  (Bong.  561.)*  The  more  usual 
way  is,  to  proceed  by  attachment:  and  in  order  to  ground 
this  summary  mode  of  proceeding  it  is  necessary  to  prove 
that  the  witness  was  personally  served  with  the  subpoena,  (2 
Str.  1054.  Sed  vide  Barnes,  35.)  and  that  his  reasonable  ex- 
penses were  paid  or  tendered  him.  (13  East,  16.  n.  a.  1  H.  Bl. 
49.  1  TV.  Bl.  56.)  But  a  witness  may,  by  his  own  act,  dispense 
with  the  legal  form  of  serving  a  subpoen;i,  and  may,  under  such 
service  be  subjected  to  an  attachment.  (1  Feates,  503.)  The 
party  must,  as  in  ordinary  cases,  apply  hi  the  first  instance 
for  a  rule  on  the  witness  to  show  cause  why  an  attachment 
should  not  issue:  though  where  the  witness  has  positively  re- 
fused to  attend,  the  attachment  will  be  granted  without  a  pre- 
vious rule  to  show  cause.  (1  Bunt.  Pr.  611.)  Though  the 
Common  Pleas  may  issue  subpoenas  to  any  part  of  the  State, 
(2  Scrg.  Sf  R.  350.)  it  is  questionable  whether  they  have 
power  to  issue  wrrits  of  attachment  into  another  county;  (2 
Ball.  45.)  this,  therefore,  is  a  reason  foi-  the  practice  above 
stated,  (supra,  p.  179.)  where  the  testimony  is  important,  and 
it  is  wished  to  avoid  the  delay  and  trouble  incident  to  a  pro- 
ceeding against  a  witness  in  another  county,  for  disobeying 
the  subpoena. 

An  attachment  has  been  refused,  where  the  witness  was 
very  old,  weak  and  infirm,  and  it  was  sworn  that  he  could 
not  attend  without  danger  of  his  life.  (Barnes,  497.)  And 
where  it  appeared  that  witnesses,  against  whom  an  attach- 
ment had  issued  for  disobedience  to  a  subpoena,  had  been  so 
much  indisposed  as  to  be  incapable  of  attending,  they  were  dis- 
charged, and  the  costs  of  the  attachment  directed  to  abide  the 
event  of  the  suit.  ( 1  Ball.  340.)  The  general  rule  appears  to 
be,  that  the  party  applying  for  an  attachment,  must  make  out 

*  An  additional  remedy  is  given  in  Eng-land  by  the  Stat.  5  Eliz  c.  9.  § 
12,  but  this  section  of  the  statute  has  been  declared  to  be  inapplicable  to 
this  commonwealth.  (3  Binn.  621.) 
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a  clear  case  of  contempt:  and  it  seems  that  by  delay,  he  loses 
his  right  of  proceeding  summarily  against  the  witness.  (6 
Taunt.  9.  Barnes,  SS.  35. 497.  1  H.  Bl.  49.  5  Taunt.  260.) 

Where  the  witness  is  detained  in  prison,  a  habeas  corpus  ad 
testificandum  is  necessary  to  bring  him  up:  for  which  an  ap- 
plication is  made  to  a  judge,  op  the  court,  upon  affidavit 
stating  the  materiality  of  the  witness;  and  thereupon  the 
judge  or  court  has  a  discretion  to  allow  the  writ  or  not,  as 
may  appear  most  proper.  It"  it  be  allowed,  it  must,  after 
having  been  sealed,  be  served  on  the  sheriff  or  other  officer, 
in  whose  custody  the  witness  is.  (1  Dunl.  Pr.  612.)  It  is 
said  that  the  danger  of  the  prisoner's  escape  will  be  at  the 
risk  of  the  party  who  brings  him  up;  the  charge  of  which, 
and  also  of  his  being  carried  back  again,  must  be  borne  by 
such  party.  (2  Grayd.  Forms,  194.  cites  Rich.  Pr.  K.  B.  179. 
See  5  Johns.  357.  18  Id.  48.) 

Where  writings  are  in  possession  of  a  party  to  the  suit,  the 
other  party  may  either  proceed  to  compel  their  production 
under  the  act  of  1798,  or,  after  giving  notice  to  produce  them, 
on  non-production  may  proceed  to  prove  their  contents  by  se- 
condary evidence.  By  the  act  just  alluded  to,  (3  Sm.  Laws, 
303.)  the  Supreme  Court  and  several  Courts  of  Common 
Pleas  in  this  State,  are  empowered  "  in  any  action  depending 
before  them,  on  motion,  and  sufficient  cause  shown  by  affida- 
vit, and  due  notice  thereof  being  given,  to  require  the  parties 
or  either  of  them,  to  produce  books  or  writings  in  their  pos- 
session or  power,  which  contain  evidence  pertinent  to  the  is- 
sue; and  if  either  party  shall  fail  to  comply  with  such  order 
and  to  produce  such  books  or  writings,  or  to  satisfy  the  courts 
why  tlie  same  is  not  in  the  party's  power  so  to  do,  it  shall  be 
lawful  for  them,  if  the  party  so  failing  shall  be  a  p  aintiff,  to 
give  judgment  for  (he  defendant  as  in  cases  of  nonsuit,  and  if 
a  defendant,  to  give  judgment  against  him  or  her  by  default, 
as  far  as  relates  to  such  parts  of  the  plaintiff's  demand,  or 
the  defendant's  defence,  to  which  the  documents  of  the  party 
are  alleged  to  apply."  (See  3  Bl.  Com.  382.) 

The  correct  practice  under  this  law  would  seem  to  be  this: 
the  party  seeking  its  benefit  should  obtain  from  the  court  in 
bank  previous  to  the  trial,  a  rule  to  show  cause  why  such  an 
order  should  not  be  made,  notice  of  which  should  be  given  to 
the  other  party.  If  the  rule  be  made  absolute,  and  the  papers 
ordered  are  not  produced  at  the  trial,  the  judge  may  with- 
draw a  juror;  and  the  whole  proceedings  appearing  on  the 
postea,  the  court  in  bank  may  enter  judgment  according  to 
the  act  of  assembly.  (See  1  Serg.  8f  R.  357.) 

«  Every  order  to  produce  papers  under  this  act,  must  be 
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founded  on  a  previous  affidavit;  which,  as  the  law  is  highly 
penal,  should  set  forth,  with  precision,  every  fact  necessary 
to  authorise  the  court  to  proceed.  The  party  is  to  have  due 
notice  of  the  motion,*  and,  as  he  is  to  come  prepared  to  con- 
test the  truth  of  the  facts,  he  ought  U  have  the  same  length  of 
time  previous  to  the  hearing,  as  would  be  sufficient  for  prepa- 
ration for  the  trial  of  an  issue  before  a  jury.  The  notice 
should  describe  the  book  or  paper  required  with  sufficient  cer- 
tainty; and  the  question  on  the  motion,  being  only  incidental, 
should  be  decided  previously  to  the  trial  if  the  issue.'  (5  Serg. 
$  R.  244.)  The  affidavit  should  describe  with  reasonable  cer- 
tainty the  books  or  papers  alleged  to  be  withheld,  and  contain 
a  positive  averment,  that  they  are  material  to  tiie  issue,  and 
exclusively  in  the  power  of  the  party  against  whom  relief  is 
sought.  (lb.  246.)  The  order  of  the  court  ought  to  be  made 
on  the  plaintiff  on  record;  and  is  bad,  if  directed  to  a  third 
person,  though  he  is  the  plaintiff's  agtnt.  (1&.  245.)  If  deeds 
are  on  record,  the  court  will  not  grant  \  rule  on  the  party  in 
whose  possession  tlie  originals  are,  to  produce  them,  unless  a 
special  reason  be  assigned.    (2  Dall.  332., 

This  act  of  assembly  does  not  affect  the  common  law  prin- 
ciple as  to  the  admission  of  parol  evidence  cf  books  and  pa- 
pers, which  the  party  has  refused  to  produce  on  notice.  And 
the  remedies  by  the  act  and  by  the  common  law  must  be  con- 
sidered as  concurrent.  (2  Serg.  &  R.  496.)  In  cases  therefore, 
<  where  the  common  law  principle  would  be  efficacious,  but  the 
act  of  assembly  would  give  no  adequate  relief,'  or  where  the 
party  does  not  deem  it  eligible  to  proceed  under  the  act,  he 
may  give  notice  to  his  opponent  to  produce  writings  in  his 
possession,  or  that  parol  evidence  would  be  givtn  of  their  con- 
tents; and  on  the  trial,  before  secondary  proof  can  be  admit- 
ted, it  ought  to  be  clearly  shown  that  the  writing  required  is 
in  the  possession  or  power  of  the  other  party,  arid  that  a  no- 
tice to  produce  it  has  been  regularly  served:  (1  Phil.  Ev.  338.) 
but  the  noi-produrtion  of  books  or  papers,  affords  no  legal 
ground  for  any  inference  respecting  their  contents>and  merely 
entitles  the  opposite  party  to  prove  their  contents  by  parol 
evidence.  (3  Campb.  363.)  If,  in  compliance  with  a  notice,  the 
party  produce  the  writings  in  his  possession,  he  is  entitled  to 
have  the  whole  read,  if  any  part  of  them  be  given  in  evidence: 

*  In  a  case  under  the  15th  section  of  the  judiciary  act  of  the  United 
States,  (2  Laiva  U.  S.  60.)  which  is  very  similar  in  its  terms  to  our  act  of 
assembly,  it  was  decided  that  notice  of  the  rule  was  well  served  on  the 
opposite  party's  attorney;  but  that  if  his  client  lived  at  a  great  distance, 
the  court  would  postpone  the  trial  till  full  opportunity  had  been  afforded 
to  the  attorney  to  communicate  with  his  client.  (2  Da'!,  332.) 
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(1  Fhil.  Ev.  338.  11  Johns.  260.)  and  if  a  writing  produced 
refer  to  others  with  such  particularity  as  to  make  it  necessary 
to  inspect  them,  that  the  sense  may  be  complete,  he  may  in- 
sist on  having  these.  als»>  read  in  evidence.  (4  Esp.  Rep.  21.) 
So,  when  books  are  produced  on  notice,  and  entries  are  read 
in  evidence  by  the  pa*ty  calling  for  them,  the  party  produc- 
ing them  may  read  other  entries  necessarily  connected  with 
the  former  entries,  «  made  prior  to  the  commencement  of  the 
suit.  (7  Serg.  <§■  R.I0.)  But  the  production  of  papers  at  the 
trial,  on  notice,  (kes  not  make  them  evidence  for  the  party 
producing  them,  if  the  opposite  party  choose  to  waive  the 
reading  of  them,  which  he  has  a  right  to  do;  (I  Peters*  Rep. 
15,  22.)  or  if,  as  it  seems,  he  merely  inspect  them,  (7  Serg. 
Sf  R.  10.)  without  using  them  in  evidence. 

A  party  who  receives  notice  from  the  other  to  produce  pa- 
pers at  the  trial,  cannot  he  called  upon  to  do  so  until  the  trial 
has  commenced.  (\Viar.  Dig.  p.  498.)  And  the  party  who 
gives  the  notice,  hys  no  right  to  see  their  contents,  until  he 
agrees  to  their  being  read  in  evidence.  (lb,  p.  499.) 

Where  books  *nd  papers  are  produced  pursuant  to  notice 
and  used,  proof  of  their  authenticity  is  dispensed  with,  and 
they  are  in  evidence  for  both  parties.  (7  Serg.  &  R.  14.  See 
also  12  Johns.  223,  M  Id.  158.) 

When  from  the  form  of  the  action,  or  the  pleadings,  the 
defendant  must  know  that  the  contents  of  a  written  instru- 
ment in  his  possession  will  come  into  question,  or  where  the 
instrument  is  i:self  the  immediate  subject  of  the  action,  (as 
in  trover,  rerievin,  or  detinue,)  it  is  not  necessary  to  give 
any  notice  foe  its  production,  preparatory  to  its  proof  by  parol 
evidence.  (2  Serg.  &  R.  496.  14  East,  274.  4  Taunt.  865.  2 
Merivale,  464.  17  Johns.  293.  1  Phil.  Ev.  339.)  But  it  is  not 
enough  that  the  instrument  is  referred  to  in  the  declaration. 
(2  Serg.  $  R.  497.) 

It  is  not  necessary,  that  the  notice-  should  be  given  to  the 
party  himself;  it  is  sufficient  to  serve  it  upon  his  attorney.  (3 
T.  R.  306.)  No  rule  has  ever  been  laid  down  as  to  the  time 
previous  to  the  trial,  that  notice  must  be  given;  it  ought, 
however,  to  be  a  notice  reasonable  under  the  circumstances 
of  the  case,  and  will  principally  depend  on  the  distance  of 
the  party,  or  his  papers,  from  the  place  of  trial.  (1  Dunl.  Pr. 
6 14.  1  Caines'  Rep.  153.  See  6  Johns.  19.)  The  opposite  attor- 
ney may  be  called  as  a  witness  to  prove  the  contents  of  a 
notice  which  he  had  received,  to  produce  a  paper  in  the  hands 
of  his  client.  (7  East,  357.)  And  the  proof  of  notice,  as  in 
other  cases  of  testimony  preparatory  to  the  introduction  of 
secondary  evidence,  being  addressed  solely  to  the  judge,  and 
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not  to  the  jury,  the  rule  excluding  the  admission  of  an  inter- 
ested witness  does  not  apply;  and  the  practice  is  universal  in 
Pennsylvania  for  a  party  to  testify  as  to  the  service  and  con- 
rtents  of  his  own  notice.  (3  Serg.  <§•  R.  575,  584.) 

When  books  and  papers  are  of  a  public  nature,  or  are  on 
record,  certified  entries  in  the  former,  and  copies  of  the  latter, 
will  in  general  be  evidence;  but  as  our  limits  will  not  permit 
the  introduction  of  the  various  acts  of  assembly  on  this  sub- 
ject, we  refer  the  enquirer  for  a  connected  view  of  the  whole 
to  Mr.  Purdon's  Digest,  p.  844.  Ed.  18£4.  and  of  the  deci- 
sions on  them,  to  Mr.  Wharton's  Digest,  Tit.  Evidence. 


section  6. 


Of  placing  Causes  on  tl/e  Trial  List. 


By  a  rule  of  the  District  Court,  the  prothonotary  is  re- 
quired to  make  out  the  trial  lists  for  each  period  appointed 
for  the  trial  of  causes,  at  least  ten  days  before  the  commence- 
ment of  each  period.  (VMlad.  June  9,  1S21.)  And  «  no  cause 
shall  be  placed  on  the  list  of  trials,  unless  such  cause  shall  be 
regularly  at  issue  before  the  first  day  of  the  term  for  which 
the  list  of  trials  shall  be  made  out;  and  no  cause  on  the  trial 
list,  for  one  period,  shall  be  transferred  to  another  period, 
without  the  special  order  of  the  court."  (R.  B.  Ct.  January  7, 
1822.  R.  74, 77.  S.  Ct.  R.  21,  C.  P.  1824.)  "Whenever  a  cause 
shall  be  regularly  set  down  upon  the  general  jury  trial  list,  it 
shall  not  be  transferred  to  the  special  jury  trial  list,  unless 
notice  thereof  be  given  to  the  opposite  party  or  his  attorney, 
.and  the  transfer  made  one  month  at  least  previously  to  the 
succeeding  term.  But  if  the  case  be  not  reached  on  the  gen- 
eral jury  trial  list,  and  tried  at  the  succeeding  term,  in  that 
case,  if  a  transfer  had  been  made,  and  notice  thereof,  although 
■within  a  month  previously  to  the  term,  the  cause  is  afterwards 
to  be  considered  as  regularly  transferred  to  the  special  jury 
trial  list."  (R.  46.  D.  Ct.) 

"  All  actions  which  are  or  shall  be  at  issue,  either  in  fact 
or  law,  and  shall  hereafter  be  left  off  the  trial  or  argument 
list  for  one  year  afterwards,  shall  of  course  be  marked  by 
the  prothonotary  "  not  to  be  brought  forward"  (R.  75.  S. 
Ct.)  or  «  discontinued."  (R.  45.  D.  Ctj 

Bb 


CHAPTER  XIX. 


<Bf  EvW  antr  m  Xtufrrnts- 


THE  proceedings  introductory  or  preparatory  to  the  trial 
of  the  cause,  which  have  been  stated  in  the  preceding  chap- 
ter, having  been  had,  it  is  to  be  tried  in  the  order  in  which  it 
stands  upon  the  list,*  unless  the  court  continue  the  cause  un- 
til the  next  term,  on  the  application  of  either  party,  or  leave 
it  open  until  a  day  subsequent  to  that  on  which  it  ought,  ac- 
cording to  the  regular  course,  to  be  brought  on.  The  trial 
may  also  be  prevented  when  the  plaintiff,  being  unprepared, 
at  the  time  the  cause  is  called  on  by  the  judge,  suffers  a  nm 
pros,  or  nonsuit  to  he  entered  against  him.  (JTide  ante,  p.  167.) 
And  if  a  matter  of  defence  has  arisen  subsequent  to  the  com- 
mencement of  the  suit,  and  after  plea  pleaded,  so  that  it  could 
not  have  been  set  up  as  a  bar  to  the  further  maintenance  of 
the  suit,  (I  Chit.  Plead.  532.  634.  Holt's  JV.  P.  R.  6.)  and  the 
defendant  has  had  no  opportunity  to  plead  it  puis  darrein  con- 
tinuance, he  may  plead  when  the  cause  is  called  on,  and  thus 
prevent  the  trial.  In  the  present  chapter  will  be  considered 
as  incidents  to  the  trial  by  jury,  in  the  first  place,  the  sub- 
ject of  continuing  and  leaving  open  the  cause,  and  in  the 
next,  pleas  puis  darrein  continuance;  the  drawing,  challenging 
and  swearing  of  the  jury,*  talesmen,*  proceedings  before  the 
jury;  bills  of  exceptions,  and  filing  of  opinions;  demurrers 
to  evidence;  nonsuit,  verdict,  and  damages;  special  cases  and 
cases  stated,  and  points  reserved  by  the  court. 

*  But  see  AVhar.  Dig.  Practice,  W.  c.  as  to  priority  of  trial  in  fov.ojji- 
of  some  catises  at  Nisi  Prius. 
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SECTION  1. 


Of  the  Continuing  or  leaving  Open  a  Cause  on  the  List. 


By  rule  of  the  District  Court,  » every  case  on  the  trial 
list,  which  shall  have  been  pending  in  court  six  terms,  inclu- 
sive of  the  term  to  which  the  writ  or  process  was  returnable, 
and  exclusive  of  the  term  in  which  it  shall  be  set  down  for 
trial,  shall  be  tried  or  otherwise  finally  disposed  of  by  the 
parties,  or  by  order  of  the  court,  unless  a  satisfactory  reason 
be  assigned  to  the  court  for  its  continuance,  and  no  cause 
non  prossed,  discontinued  or  otherwise  disposed  of  by  this 
rule,  shall  be  restored  to  the  trial  list  without  the  previous 
order  of  the  court."  (R.  44.  Philad.) 

Another  rule  of  the  same  court  orders  "  that  no  cause  on 
the  list  of  issues  shall  be  left  open  on  account  ol  any  attorney 
or  counsel  concerned  in  the  cause,  being  engaged  in  another 
court,  or  absent,  (unless  sick,  (Vide  1  Sell.  Pr.  421.)  or  absent 
on  public  duty,)  the  cause  may,  nevertheless,  by  consent,  be 
placed  at  the  foot  of  the  list  of  issues,  but  if  reached  a  second 
time,  it  must  be  disposed  of  for  the  term;"  (Rules,  Jan.  1822.) 
and  « in  cases  where  two  counsel  are  concerned  on  the  same 
side,  the  cause  shall  not  be  left  open  on  account  of  the  absence 
or  sickness  of  one  of  the  counsel,  but  the  same  may  by  con- 
sent  be  placed  at  the  foot  of  the  list,  and  if  reached  a  second 
time,  must  be  disposed  of  for  the  term."  {Rules,  I).  Ct.  Jan. 
1822.) 

The  rules  for  bringing  on  causes,  must  be  influenced  by  a 
legal  discretion,  applicable  to  the  peculiar  circumstances  of 
every  case,  (2  Ball.  96,)  by  exercising  which,  care  will  be 
taken  by  the  courts,  that  injustice  is  not  done  either  by  pre- 
cipitate trials,  or  wanton  delays.  (Ibid.  384.)  Our  courts,  sit- 
ting to  do  substantial  justice,  are  fully  disposed  to  bring  on 
causes  as  early  as  it  may  be  done,  yet  this  must  necessarily 
be  in  those  cases  where  the  parties  are  prepared,  or  have 
been  guilty  of  manifest  negligence.  Therefore  the  discovery 
of  a  material  witness  in  another  State,  will,  when  there  is  no 
affectation  of  delay,  be  a  ground  to  put  off  the  trial.  (1  Fcates, 
20.  See  15  Johns.  293.) 

« It  is  the  duty  of  a  party,  if  he  knows  that  a  witness  is 
about  to  leave  the  country,  to  take  his  deposition.  If  he  has 
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failed  to  do  so,  and  knows  to  what  place  the  witness  has  gone, 
he  ought  to  obtain  a  commission  without  loss  of  time,  and  en- 
deavour to  get  it  executed;  and  if  the  witness  has  departed 
without  the  knowledge  of  the  party,  of  his  intention  to  do  so, 
or  of  the  place  to  winch  he  has  gone,  the  party  is  entitled  to 
a  reasonable  indulgence.'  (1  Peter's  Rep.  217,  218.)  An  affi- 
davit by  a  defendant,  that  A,  (the  affirmant's  brother,)  was  a 
material  witness,  that  he  had  sailed  for  a  foreign  port,  **  upon 
a  sudden  determination,  known  to  the  affirmant  only  three  or 
four  days  before  his  departure,  and  that  the  affirmant  did  not 
advert  at  the  time  to  the  circumstance  of  his  testimony  being 
material,"  is  not  a  sufficient  ground  for  postponing  the  trial. 
(4  Binn.  243.  See  2  Caines'  Rep.  384.  2  Dall.  383.)  In  order 
to  put  off'  the  trial,  the  court  must  be  satisfied  that  injustice 
would  be  done,  if  the  application  were  refused,  and  it  will  not 
be  granted  if  the  defendant  has  conducted  himself  unfairly; 
(1  B.  &  P.  33.)  or  if  the  testimony  of  the  witness  be  intend- 
ed to  support  an  odious  defence.  (1  B.8{  P.  455.)  And  a  post- 
ponement was  denied  where  the  witness  went  out  of  town,  af- 
ter notice  of  trial  given,  when  he  might  have  been  subpoenaed. 
[Barnes,  442.)  But  where  an  attorney  of  the  court  is  a  ma- 
terial witness,  and  promised  to  attend,  a  subpoena  is  not  ne- 
cessary to  entitle  a  party  to  a  postponement  of  the  trial.  (2 
Dad.  183.)  A  motion  for  a  postponement  was  granted,  the 
defendant  as  soon  as  he  had  notice  of  trial,  having  taken  out 
a  subpoena  for  a  witness  at  a  great  distance,  neither  the  wit- 
ness  nor  the  person  employed  to  serve  the  subpoena,  having 
attended.  (2  Dall.  94.)  A  cause  which  had  been  continued, 
(on  account  of  the  absence  of  material  witnesses  residing  in 
another  county,  to  whom  a  subpoena  had  issued.)  from  a  term 
to  which  the  subpoena  was  returnable,  and  again  continued  at 
the  next  term,  because  an  attachment  had  been  issued  return- 
able to  that  term,  which  could  not  be  served,  was  notwith- 
standing a  rule  to  try  or  non  pros,  continued  a  third  time, 
subject  to  the  same  rule,  the  defendant  having  refused  to 
have  the  depositions  taken.  (2  Dall.  44.  See  Wallace's  Rep. 
29.)  The  trial  of  a  cause  shall  not  be  postponed  for  the  non- 
attendance  of  a  witness,  whose  deposition  has  been  taken, 
where  the  adverse  party  agrees  it  may  be  read  in  evidence. 
(1  Yeates,  284.  1  Browne,  272.) 

The  affidavit  in  support  of  the  motion,  generally  states  that 
the  person  absent  is  a  material  witness,  as  the  party  is  ad- 
vised and  verily  believes,  without  whose  testimony  he.  cannot 
safely  proceed  to  trial;  that  he  had  endeavoured  to  find  the 
witness,  and  have  him  subpoenaed,  hut  without  effort,  and 
that  he  expects  to  be  able  to  procure  his  attendance  hereafter. 
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(1  Sell.  Pr.  421.  -See  Wallace's  Rep.  46.)  Although  it  has  been 
held,  (Barnes,  437.)  that  the  affidavit  can  only  be  made  by  the 
defendant  himself,  yet  this  is  not  absolutely  necessary,  for  if 
the  defendant  be  abroad,  or  the  facts  on  which  the  motion  is 
founded  lie  exclusively  in  the  knowledge  of  a  third  person, 
the  affidavit  of  a  third  person  will  be  sufficient.  (Barnes,  448. 
Peake's  JV.  P.  C.  97.  1  Vail.  135.  81.)  When  an  affidavit  is 
made  of  the  absence  of  a  material  witness,  in  order  to  the 
postponement  of  a  trial,  the  court  will  not  inquire  into  the 
testimony  of  the  witness,  to  determine  whether  he  be  really 
material.  (1  Ball.  135.)  But  a  contrary  practice  prevails  in 
England.  (3  Burr.  1514.  8  Eust,  31.) 

There  are  other  cases  in  which  the  trial  will  be  put  off  if 
justice  require  it,  as,  where  the  costs  of  a  former  suit  be- 
tween the  same  parties,  in  which  the  plaintiff  was  nonsuited, 
or  a  verdict  passed  against  him,  remain  unpaid.  (4  Ball.  353. 
1  Browne,  38.)  So  a  trial  will  not  be  ordered  on  where  the 
party  has  not  prepared,  making  affidavit  that  lie  expected  a 
compromise,  from  the  declarations  of  his  adversary;  and  the 
costs  of  the  term  will  in  such  case  be  ordered  to  continue  on 
the  remanet,  (1  Yeates,  18.)  that  is,  the  costs  are  to  abide  the 
event  of  the  cause,  which  remains  untried  at  the  end  of  the 
term,  without  the  fault  of  either  party.  It  seems,  also,  that  a 
case,  in  which  a  member  of  assembly  is  a  party,  cannot  be 
forced  to  a  trial  while  the  session  of  the  legislature  continues. 
(4  Ball.  107.)  So,  where  a  party  was  absent  in  the  service  of 
the  State,  the  trial  was  postponed.  (2  Ball.  108.)  But  it  is 
not  a  sufficient  ground  to  continue  a  cause,  that  the  party 
who  asks  a  continuance  has  been  summoned  and  sworn  as  a 
grand  juror,  in  the  mayor's  court;  (1  Browne,  272.)  or  that 
he  is  dangerously  ill,  unless  there  is  an  affidavit  stating  that 
there  were  material  witnesses,  who  had  not  been  summoned 
in  consequence  of  this  sickness,  or  unless  the  party  himself 
were  a  witness  to  prove  books  or  the  like.  (2  Ball.  182.) 

It  is  too  late  to  move  for  a  continuance  after  one  of  the 
jury  has  been  sworn.  (I  Browne,  240.) 

SECTION  2. 

Of  Pleas  puis  darrein  Continuance. 

"When  the  cause  is  called  on,  the  defendant  may  plead  any 
matter  of  defence  arising  puis  darrein  continuance,  that  is 
after  the  last  continuance,   and  such  a  pica  may   be  pleaded 
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after  the  jury  are  gone  from  the  bar,  but  not  after  they  have 
given  their  verdict.  {Hall.  JV*.  P.  310.  1  Chit.  Plead.  637.)  This 
plea  admits  the  original  merits  to  be  with  the  plaintiff,  and 
rests  the  defence  on  something  that  has  occurred*  or  some 
act  that  has  been  done  by  the  defendant  since  the  last  con- 
tinuance of  t!ie  cause.  (4  Serg.  $•  R.  239.)  The  general  rule 
"With  regard  to  a  plea  of  this  description  is,  that  it  must  be 
pleaded  without  delay:  (7  Johns.  195.)  and  therefore  the  de- 
fendant most  not  suffer  a  term  to  intervene  between  the  hap- 
pening and  pleading  of  this  new  matter;  and  this  is  tiic  rule 
as  to  all  matters  arising  after  issue  joined,  whether  going  to 
the  merits  or  disclosing  a  personal  disability  to  maintain  the 
suit.  (4  Serg.  <$•  Jt.  239.)  But  for  extrinsic  reasons,  the  court 
may  exercise  a  discretion  in  receiving  such  a  plea  even  after 
a  continuance,  when  to  preserve  consistency,  tliey  would  per- 
mit the  defendant  to  enter  it  nunc  pro  tunc,  an  affidavit  of 
the  truth  of  tlie  ple.a  and  the  extrinsic  matter  first  being  made. 
(Ibid.  239,  240.  10  Johns.  1 61.)  If  a  plea  puis  darrein  con- 
tinuance be  well  pleaded,  issue  must  be  taken  on  it,  or  there- 
will  be  a  mis-trial;  if  it  be  bad  en  its  face,  the  plaintiff  must 
demur;  but  if  good,  in  point  of  form,  though  pleaded  out  of 
due  time,  the  proper  course  is  to  move  to  have  it  set  aside. 
(4  Serg.  §  R.  239.) 

This  plea  is  either  in  abatement  or  in  bar.  If  any  thing 
happen  pending  the  suit  to  abate  it,  this  may  be  pleaded  puis 
darrein  continuance,  though  there  is  a  plea  in  bar;  for  this  can 
only  waive  all  pleas  in  abatement  that  were  in  being  at  the 
time  of  the  bar  pleaded,  but  not  subsequent  matter:  and 
judgment  thereon,  if  against  the  defendant,  is  peremptory, 
as  well  on  demurrer  as  on  trial,  because  after  a  bar  plead- 
ed, he  has  answered  in  chief,  and  therefore  can  never  have 
judgment  to  answer  over.  (Gilb.  O.  P.  105.  1  Whcaton,  215. 
4  Serg.  $  R.  239.)  At  common  law,  the  death  of  a  plaintiff 
or  demandant,  or  of  a  defendant  or  tenant,  might  be  plead- 
ed after  the  last  continuance.  (Com.  Big.  Abatement,  H.  32, 
33,  34,  35.)  But  by  the  act  of  April  13th,  1791.  §  8.  (3  Sin. 
Laws,  30.)  the  executor  or  administrator  of  a  deceased  party, 
may  be  substituted  in  a  suit,  in  case  the  cause  of  action  sur- 
vives by  law.  (See  1  Teates,  324.)  So,  by  §  3  of  the  act  of 
April  13tl),  1807.  (4  Sm.  Laws,  476.)  in  ejectment,  the  per- 
son next  in  interest  may  be.  substituted  for  a  deceased  plain- 
tiff or  defendant.  In  actions  in  which  there  are  two  or  more 
plaintiffs  or  defendants,  a  remedy  is  provided  in  case  of  the 
death  of  one  or  more  of  them,  by  the  statute  8  and  9  W.  III. 
c  11.  §  7.  (7lob.  TUg.  142.  See  2  Sannd.  72.  /,  k.)  By  the  act 
of  March  ^4th,  1818.  $  7.  (7  Ite.  Laws,  131.)  no  suit  is  to 
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abate  by  reason  of  tlic  death  or  removal  of  administrators, 
executors,  trustees  or  assignees,  pendente  life,  but  may  be  pro- 
ceeded in  by  their  legal  representative  or  successor.  (See  8 
Scrg.  &  R.  56.)  By  §4.  of  the  act  of  April  ftli,  1807.  (4  S.m. 
Laws,  393.)  no  piea  in  abatement  shall  bo  admitted  in  any  suit 
for  partition,  nor  shall  the  same  be  abated  by  reason  of  tlte 
deatii  of  any  defendant.  (Sec  2  Binn.  1.)  In  an  action  by 
husband  and  wife,  if  the  husband  die  pending  the  suit,  but  the 
cause  of  action  survives  to  tiie  wife,  it  will  not  abate?  and 
the  wife  may  proceed  to  judgment  and  execution,  the  death 
of  the  husband  being  suggested  upon  the  record.  (1  Chit. 
Plead.  22.)  But  in  an  action  against  husband  and  wife,  for  a 
contract  of  the  wife  dnm  sola,  the  cause  of  action  does  n»t 
survive  against  the  husband,  and  consequently  the  death  of 
the  wife  pendente  lite  abates  the  suit.  (Id.  43,  44.) 

The  marriage  of  a  feme  plaintiff,  during  the  pendency  of 
the  suit,  may  be  pleaded  puis  darrein  continuance.  (4  Scrg.  & 
R.  238.  2  Wheaton,  111.)  But  the  marriage  of  a  feme  defen- 
dant does  not  abate  the  suit,  and  the  plaintiff  may  proceed  to 
execution  without  noticing  the  husband.  (1  Bac.  Sbr.  16.  Sir. 
811.4  East,  521.)  So,  it  may  be  pleaded  to  an  action  by 
husband  and  wife,  that  they  are  divorced  pvuding  the  writ. 
(Com.  Dig.  Abatement,  II.  42.)  The  insolvency  of  a  plaintiff 
does  not  abate  the  suit,  but  it  may  be  continued  by  the  trus- 
tees or  assignees.  (Act  of  March,  1814.  §  4.  6  Re.  Laws, 
195.) 

The  defendant  may  plead  in  bar,  puis  darrein  continuance, 
payment,  (Salk.  519.  pi.  16.)  or  that  the  plaintiff  has  given 
him  a  release,  or  that  he  has  obtained  a  discharge  under  an 
insolvent  act;  (2  Dunl.  Pr.  626.)  or  n  judgment  recovered 
against  liirn  as  executor.  (5  Taunt.  333.  665.)  So,  in  debt 
by  an  administrator,  it  may  be  pleaded  that  the  plaintiff's 
letters  of  administration  are  revoked  puis  darrein  cojdijiu- 
ancc;  (Bull.  JV,  P.  309.)  and  a  recovery  and  satisfaction 
in  another  suit  for  the  same  cause  may  be  pleaded  in  like 
manner.  (9  Johns.  221.)  A  plea  pws  darrein  continuance 
waives  all  former  pleas;  the  defendant  must  stand  or  fall  by 
it;  and  if  put  in  issue  it  forms  the  only  subject  of  inquiry 
before  the  jury.  (4  Serg.  &  R.  239)  This  plea  must  be  drawn 
with  great  certainty  and  must  be  verified  bv  affidavit.  (Ibid. 
1  Chit,  PI.  636.  1  Browne,  77.) 
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SECTION   3. 


0/  Balloting  for.  Challenging  and  Swearing  the  Jury, — 
awl  of  Talesmen. 


If  neither  party  take  any  step  by  which  the  trial  of  the 
cause  is  prevented,  the  jurors  are  to  he  balloted  for  and  call- 
ed, and  when  twelve  of  the  panel  appear,  are  to  be  sworn. 
Beit  before  the  jury  arc  called,  either  party  may  challenge 
the  array,  that  is  except  to  the  whole  panel  in  which  the  jury 
are  arrayed  or  set  in  order  by  the  sheriff  in  his  return;  or  as 
each  juror  is  called,  he  may  be  challenged,  which  is  termed 
a  challenge  to  the  polls.  {See  Co.  IMt.  156.  a.  3  Bl.  Com.  359. 
1  Arch.  Pr.  169.)  In  addition  to  this  right  of  making  chal- 
lenges to  the  array  or  to  the  polls,  for  cause,  it  is  provided  by 
the  act  of  April  4th,  1809,  §  2.  (5  Sm.  Laws,  59.)  "  that  in 
all  civil  suits,  each  party  shall  be  allowed  to  challenge  two 
jurors  pe.remptorilij."  <  The  spirit  of  this  privilege  is,  that  a 
party  shall  possess  the  power  of  challenging  at  least  two  per- 
sons who  may  be  obnoxious  to  him,  but  against  whom  there 
is  no  legal  exception  as  jurors.'  (6  Serg.  &  R.  354.)  But  it 
does  not,  permit  the  challenge  of  viewers.  (Ibid.  351.)  This 
act  does  not  direct  the  mode  in  which  the  challenge  shall  bo 
made  when  both  parties  wish  to  challenge,  but  it  has  been  the 
general  practice  for  the  plaintiff  to  challenge  one  juror  from 
the  whole  panel  first,  after  which  the  defendant  may  challenge 
one;  the  right  of  making  a  second  challenge  then  comes  to 
the  plaintiff;  and  then  to  the  defendant.  If  the  plaintiff  waive 
the  second  challenge  when  it  comes  to  his  turn  to  make  it,  he 
cannot  resume  it  again.  (7  Serg.  &  R.  116.) 

By  §  9,  of  the  act  of  1805,  (4  Sm.  Laws,  237.)  "The 
name  of  every  person  summoned  and  impanelled,  shall  be 
writteu  on  several  and  distinct  pieces  of  paper,  which  shall 
he  as  nearly  of  equal  size  and  similar  shape  as  may  be,  by 
the  prothonotary  of  the  court,  or  his  agent,  who  shall,  by 
direction  and  under  the  notice  of  the  judge  therein  presiding, 
roll  the  said  papers,  severally,  as  nearly  similar  as  may  be, 
and  put  them  in  a  box  to  be  provided  for  that  purpose  by  the 
said  prothonotary,  and  when  any  cause  shall  be  ready  for 
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trial,  some  disinterested  person,  by  direction  of  the  court, 
shall,  in  open  court,  after  having  well  mixed  the  papers  de- 
posited in  said  box,  draw  therefrom  twelve  of  the  said  papers, 
one  after  another,  and  if  any  of  the  persons  wh  se  names 
shall  be  so  drawn  shall  not  appear,  or  be  challenged  and  set 
aside,  then  such  further  number  of  said  papers  shall  be  drawn 
until  twelve  persons  of  those  who  appear,  and  who  be  hot  set 
aside,  be  had  to  serve  on  the  jury,  and  the  said  twelve  per- 
sons so  first  drawn  who  appear,  and  shall  be  approved,  their 
names  being*  marked  in  the  panel,  and  they  being  sworn  or 
affirmed,  as  the  law  directs,  shall  be  the  jury  to  try  the  cause, 
and  the  papers  which  bear  the  names  of  the  persons  who 
shall  be  so  drawn  and  sworn  or  affirmed,  shali  be  kept  apart 
by  themselves  in  some  other  box,  to  be  provided  as  aforesaid 
and  kept  for  that  purpose,  until  such  jury  shali  give  in  their 
verdict,  and  the  same  be  recorded,  or  until  the  said  jury 
shall,  by  leave  of  the  court,  or  consent  of  the  parties  in  the 
cause,  be  discharged,  and  the  same  names  shall  again  be  roll- 
ed up  and  returned  to  the  box  first  before  mentioned,  there  to 
be  kept  with  the  other  names  remaining  at  that  time  undrawrn, 
and  so  often  and  as  long  as  any  cause  shall  remain  to  be  tried 
during  the  term  or  holding  of  the  court:  provided  if  any  cause 
be  brought  on  to  be  tried,  before  the  jury  charged  in  a  for- 
mer cause  shall  have  given  in  their  verdict,  or  be  discharged, 
the  court  may  order  twelve  of  the  remaining  papers  aforesaid, 
(not  containing  the  names  of  the  jurors  in  such  other,  cause) 
to  be  drawn  for  the  trial  of  such  subsequent  cause." 

At  common  law9  if  a  sufficient  number  of  jurymen  did  not 
appear  at  the  trial,  or  so  many  of  them  were  challenged  and 
set  aside,  as  that  the  remainder  could  not  make  up  a  full  jury, 
there  issued  a  writ  to  the  sheriff,  of  undecim,  decern  or  oeto 
tales,  according  to  the  number  that  was  deficient,  in  order  to 
complete  the  jury.  (Gilb.  C  P.  73.  £  Saund.  349.  11.  1.)  But 
now  by  the  act  just  cited,  §  10.  it  is  provided  that  "  if  a  suf- 
ficient number  of  persons  shall  not  appear  at  the  court  to 
which  they  shall  be  summoned,  or  if,  by  reason  of  challenges 
or  otherwise,  there  shall  not  be  a  sufficient  number  of  jurors 
ready  for  the  trial  of  any  cause  then  brought  on  to  be  tried, 
in  such  case,  upon  order  of  tiie  court  for  filling  the  jury  from 
qualified  by-stanclcrs,  who  shall  be  irnnediately  summoned 
and  returned  by  the  sheriff,  unless  he  be  liable  to  some  legal 
exception,  and  in  such  case  to  be  returned  by  the  coroner, 
unless  he  be  also  liable  to  such  exception,  and  then  to  be 
returned  by  two  proper  and  disinterested  persons  to  be  ap- 
pointed by  the  court  for  that  purpose,  and  the  persons  who 

•     Cc 
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shall  be  thereupon  summoned  and  returned,  shall  attend  and 
serve  as  jurors  at  such  court  accordingly,"  and  in  case  of 
their  neglect  to  attend  shall  be  liable  to  the  same  fine  as  the 
court  would  inflict  on  jurors  regularly  summoned  who  make 
default. 

By  sect.  6.  of  the  act  of  March  1806,  the  form  of  an  oath 
or  affirmation  to  be  administered  to  jurors,  is  prescribed;  as 
to  this  form,  see  Brae.  L.  Mis.  279. 


section  4. 


Of  Proceedings  before  the  Jury. 


Before  the  enactment  of  the  act  of  March  21st,  1806,  {Vide 
ante,  p.  49.)  every  man  had  a  right  by  the  constitution,  to 
be  heard  by  himself  and  counsel,  in  criminal  prosecutions; 
but  it  is  said  there  existed  no  law  which  gave  him  the  same 
right  in  civil  cases;  (2  Browne,  Appx.  25.  Sed  vide  Steph.  on 
Plead.  28.)  the  9th  section  of  this  act,  therefore,  gives  him 
the  same  right  in  all  civil  suits  and  proceedings  in  courts,  to 
be  heard  by  himself  and  counsel  or  either  of  them.  When  the 
jury  have  been  called  and  sworn,  if  the  affirmative  of  the 
issue  be  on  the  part  of  the  plaintiff,  (See  2  Ball.  125.  1  Yeatcs, 
403.)  as  it  usually  is  where  the  general  issue  is  pleaded,  tins 
plaintiff  or  his  counsel  states  his  case  to  the  jury,  and  then 
calls  and  examines  his  witnesses,  who  may  be  cross-examin- 
ed by  the  counsel  for  the  defendant.  After  the  plaintiff  has 
gone  through  with  his  evidence,  and  rested  his  cause,  the  de- 
fendant or  his  counsel,  opens  the  defence,  and  produces  and 
examines  his  witnesses,  who  may  be  cross-examined  on  the 
part  of  the  plaintiff.  After  a  witness  has  been  examined  and 
cross-examined,  the  court  may,  at  their  discretion,  permit 
either  party  to  examine  him  again,  even  as  to  new  matter,  at 
any  time  during  the  trial.  (5  Binn.  488.)  The  defendant  hav- 
ing closed,  sums  up  his  cause  to  the  jury,  and  the  plaintiff's 
counsel  may  then  reply.  If  the  affirmative  of  the  issue  be  on 
the  defendant,  as  where  without  pleading  the  general  issue 
he  pleads  some  other  matter  which  confesses  and  avoids  the 
cause  of  action,  he  is  entitled  to  open  and  reply.  (2  Dunl.  Pr. 
637.)  Thus,  if  to  a  declaration  in  waste,  the  defendant  plead 
liber  um  tenementum,  he  is  entitled  to  the  opening.  (2  Dull. 
125.)  So,  in  covenant  on  the  plea  of  covenants  performed,  the 
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defendant's  counsel  have  a  right  to  begin  the  evidence  and  to 
conclude.  (3  Feates,  84.)  But  where  there  are  two  pleas,  one 
affirmative  and  the  other  negative,  the  plaintiff  shall  always 
open  the  cause.  (2  Dall.  47.)  Under  the  practice  of  Pennsyl- 
vania, the  defendant  in  ejectment  is  not  entitled  to  the  general 
reply,  where  the  plaintiff,  claiming  by  descent,  proves  his 
pedigree  and  stops,  and  the  defendant  sets  up  a  new  case  in 
his  defence,  which  is  answered  by  evidence  on  the  part  of  the 
plaintiff.  (1  Feates,  304.  Contra.  4  T.  R.  497.) 

In  order  to  save  time  on  the  trial  of  issues  of  fact  it  is  or- 
dered by  the  rules  of  the  courts,  (R.  76.  S.  Ct.  R.  12,  13.  D. 
Ct.  Philad.)  that  *  the  mode  of  counsel  addressing  the  jury 
shall  be  as  follows:  Where  three  or  more  counsel  are  con- 
cerned on  each  side,  one  of  the  counsel  mantaining  the  affir- 
mative of  the  issue,  shall  open  the  case,  state  the  facts,  and  if 
necessary  the  principles  of  law  on  which  the  case  is  founded, 
call  and  examine  the  witnesses,  and  read  the  papers:  one  of 
the  opposite  counsel  shall  then  open  his  case  in  like  manner: 
when  the  evidence  is  closed,  one  of  the  counsel  on  the  affirma- 
tive side  of  the  question  shall  sum  up,  going  fully  into  the 
points  in  controversy,  and  reading  all  the  authorities  which 
lie  and  his  colleagues  mean  to  produce.  The  two  opposite 
counsel  shall  then  speak  in -succession.  The  remaining  counsel 
on  the  affirmative  side,  shall  then  be  heard  in  reply;  the  re- 
ply is  to  he  confined  to  the  points  made  by  the  opposite  coun- 
sel, and  to  the  enforcing  those  made  by  his  colleague:  all  the 
counsel  are  to  endeavour  to  avoid  going  over  the  same  ground 
with  the  preceding  colleagues.  When  two  counsel  only  are 
concerned  on  each  side,  the  same  course  shall  be  adhered  to, 
as  nearly  as  may  be.  Alternative  speaking  shall  be  wholly 
abolished." 

When  a  witness  is  called,  the  opposite  party  may,  first,  ex- 
amine him  on  his  voire  dire,  before  he  is  sworn  in  chief,  as  to 
his  interest  in  the  event  of  the  cause;  still,  if  without  his  be- 
ing examined  on  the  voire  dire,  it  appears  in  any  part  of  the 
trial  that  he  is  interested,  the  court  will  reject  his  testimony. 
{Phil.  Ev.  96.  204.  2  Feates,  39.-S.  C.  4  Dall.  151.)  If  a  wit- 
ness has  been  sworn  on  his  voire  dire,  no  other  evidence  to 
prove  him  incompetent  can  be  given.  (1  Peters1  Rep.  338.  1 
Ball.  275.  See  8  Serg.  &  R.  444.)  But  if  it  should  appear,  in 
any  subsequent  stage  of  his  examination,  that  he  was  incom- 
petent, the  court  will  set  him  aside.  (1  Peters*  Rep.  338.)  Or 
secondly,  the  opposite  party  may  show  the  witness's  interest 
by  other  evidence.  And  if  one  party  has  proved  by  evidence 
aliunde,  that  a  witness  is  interested,  the  other  cannot  offer  the 
witness's  own  oath  to  show  that  he  has  no  interest.  (4  Serg. 
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&  R.  298.)  But  whatever  interest  a  witness  may  have,  if  he 
be  divested  of  it  by  a  release  or  payment,  or  any  other  means, 
when  he  is  ready  to  be  sworn,  there  is  no  objection  to  his  com- 
petency. (Phil.  Ev.  97.  1  Peters'  Rep.  307.)  A  release  to  a 
person  otherwise  interested  will  restore  his  competency, 
though  made  at  the  bar  during  the  trial.  (1  Yeates,  28.)* 

The  time  and  manner  of  examining  witnesses  is  a  matter 
very  much  in  the  discretion  of  the  court,  before  whom  the 
trial  is  had.  (4  'Serg.  &  R.  482.)  It  is  not  regular  to  intro- 
duce evidence  after  the  counsel  have  begun  their  address  to 
the  jury,  although  where  circumstances  render  it  proper,  the 
court  may  permit  it.  (Ibid.)  Thus,  it  seems,  if  a  new  witness 
arrived,  who  had  been  subpoenaed  and  failed  to  appear  before 
the  evidence  was  closed,  his  evidence  would  be  admitted. 
(lb.)  And  where  the  evidence  was  not  discovered  before  the 
time  it  was  offered,  it  ought  to  be  admitted.  (7  Johns.  506. 
4  Binn.  198.)f  If  after  the  plaintiff  has  closed  his  evidence, 
without  having  made  out  such  a  case  as  will  entitle  him  to 
recover,  evidence  is  given  on  the  part  of  the  defendant,  the 
plaintiff  may  give  evidence  .to  rebut  that  of  the  defendant, 
although  by  so  doing  he  cures  the  defects  of  the  case  on  which 
he  originally  rested.  (4  Serg.  <Sf  R.  551.) 

If  the  court  be  divided  in  opinion  on  the  admissibility  of 
evidence,  it  must  be  admitted.  (1  Peters1  Rep.  434. 11.) 

After  the  evidence  on  both  sides  has  been  closed,  and  the 
counsel  have  summed  up,  the  judge  usually  charges  or  in- 
structs the  jury.  The  court  has  a  right  to  instruct  the  jury 
as  to  all  questions  of  law  growing  out  of  the  facts  of  the 
cause;  (1  Galison,  53.)  a  party  also,  has  a  right  to  ask  the 
opinion  of  the  court  on  any  point  of  law  relevant  to  the  issue. 
(1  Serg.  $  R.  449.  176.  2  Serg.  Sf  R.  70.  4  Serg.  $  R.  298. 

5  Serg.  fy  R.  427.  See  also,  Whar.  Big.  Error.  E.)  By  rules 
of  court,  "if  on  the  trial,  the  counsel  on  either  side  wish  the 
charge  of  the  court,  on  any  point  or  points  of  law  arising  in 
the  cause,  the  point  or  points,  on  which  the  charge  of  the 
court  is  required,  shall  be  distinctly  stated  in  writing,  and 
delivered  to  the  court  as  soon  as  the  concluding  counsel  has 
closed  his  argument,  and  before  the  judge  begins  his  charge 
to  the  jury.  (Rules  I).  Ct.  PhilacL  June,  1821.  R.  38.  C.  P. 
1824.)  The  court  of  Common  Pleas  "will  not  hold  themselves 

*  See  further  as  to  the  release  of  a  witness,  Whar.  Dig.  Evidence,  T. 
o.  14  Johns.  387.  16  Johns.  270.  18  Johns.  60.  8  Serg.  &  R.  425.  7  Serg. 

6  R.  116. 

t  See  further  as  to  the  time  and  order  in  which  evidence  is  to  be  offer- 
ed. {Whar.  Dig.  Evidence,  U.  4  Serg.  &  li.  482.  Starkie,  117-) 
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bound  to  charge  upon  any  point  which  shall  not  have  been 
previously  made  in  the  course  of  the  trial."  (R.  38.  See  5 
Serg.  &  R.  445.) 

But  the  court  are  not  bound  to  give  an  opinion  on  facts; 
'A  Serg.  &  R.  210.)  they  may  give  an  opinion  to  the  jury  on 
the  weight  of  evidence,  or  they  may  decline  to  do  so,  if  they 
think  proper:  if  it  be  doubtful,  it  is  in  general  most  proper  to 
leave  it  to  the  jury.  (1  Peters'  Rep.  229.)  But  nothing  should 
appear  in  the  charge  from  which  the  jury  might  reasonably 
infer  they  were  precluded  from  considering  the  facts.  (4  Serg. 
&  R.  329.  Sec  further  JFhar  Big.  Error,  E.)  When  the  whole 
case  is  mixed  up  of  law  and  fact,  the  judge  may  leave  the 
whole  to  the  jury,  unless  the  counsel  select  some  particular 
point  for  his  opinion.  (2  Serg.  <$•  R.  464.  See  further  as  to 
the  Charge,  -7  Serg.  #  R.  99.   8  Serg,  $  R.  573.  16.  150.) 


SECTION    5. 

Of  Bills  of  Exceptions;— and  of  filing  Opinions  under 
the  Set  of  1806. 


If  on  the  trial  of  a  cause,  the.  judge  deliver  an  erroneous 
opinion,  in  some  matter  of  law,  properly  within  the  decision 
of  the  court,  and  which  would  not  otherwise  appear  upon  the 
record,  the  party  aggrieved,  although  he  may  in  general  avail 
himself  of  the  error  by  moving  for  a  new  trial,  has  notwith- 
standing an  option  to  tender  a  bill  of  exceptions,  which  may 
become  parcel  of  the  record,  and  on  which  a  writ  of  error 
will  lie.  A  bill  of  exceptio  s  ought  to  be  on  some  point  of 
law,  either  in  admitting  improper,  (Sulk.  284.  pi.  16.)  or  re- 
jecting proper  evidence,  or  on  a  challenge  to  the  jury,  or  in 
refusing  to  allow  an  amendment  at  the  trial,  under  the  act  of 
1806,  (7  Serg.  &  R.  178.)  or  on  some  matter  of  law  arising 
upon  a  fact  not  denied,  in  which  either  party  is  overruled  by 
the  court,  (2  Dunl.  Pr.  641.  Bidl.  JV.  P.  316.)  or  where  the 
court,  in  charging  the  jury,  express  an  incorrect  opinion  upon 
a  question  of  law;  (4  Cranch,  62.)  in  these  and  other  cases, 
{See  TVhar.  Dig.  Error.  B.  E.)  it  is  enacted  by  Stat.  13.  Ed. 
I.  c.  31.  {Rob.  Big.  93.)  "if  one  impleaded  before  any  of  the 
justices,  allege  an  exception,  praying  that  the  justices  will 
allow  it,  that  if  they  will  not,  and  if  he  write  the  exception 
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and  require  the  justices  to  put  their  seals  to  it,  the  justices 
shall  do  so,  and  if  one  will  not,  another  shall."  (See  7  Serg, 
&  R.  9.77 ,  278.)  If  the  record  then  be  brought  into  a  court  of 
error,  "and  the  same  exceptions  be  not  found  in  the  roll,  and 
the  plaintiff  show  the  exception  written,  with  the  seal  of  a 
justice  put  to,  the  justice  shall  be  commanded  that  he  appear 
at  a  certain  day,  either  to  confess  or  deny  his  seal.  If  he  can- 
not deny  it,  they  shall  proceed  to  judgment  according  to  the 
same  exception,  as  it  ought  to  be  allowed  or  disallowed."  (See 
1  Serg.  &  R.  302.) 

A  bill  of  exceptions  does  not  lie  to  the  opinion  of  the  court 
in  receiving  or  rejecting  testimony  on  a  motion  for  summary 
relief.  (1  Binn.  222.  See  also,  2  Feates,  162.)  Neither  is  the 
granting  or  refusal  of  the  court  to  order  a  new  trial,  (2  Serg, 
&  R.  383.  2  Binn.  93.)  or  to  direct  a  nonsuit,  (2  Binn.  234.) 
the  subject  of  a  bill  of  exceptions.  If  it  be  wished  to  have  the 
opinion  of  the  Common  Pleas  examined  on  a  writ  of  error,  it 
will  be  necessary,  instead  of  asking  for  a  nonsuit,  to  state 
some  specific  point,  and  pray  their  opinion  on  it  to  be  given 
in  charge  to  the  jury.  (lb.  249.)  If  the  judge  in  his  charge 
express  an  opinion  on  facts,  not  warranted  by  the  evidence, 
the  only  remedy  is  by  a  motion  for  a  new  trial.  (2  Binn.  80. 
1  Serg.  &  R.  72.  lb.  176.  lb.  330.  2  Serg.  &  R.  70.  lb.  413. 
lb.  464.  3  S.  k  R.  500.)  No  advantage  can  be  taken  by  bill 
of  exceptions  of  an  erroneous  opinion,  on  a  point  of  law, 
immaterial  to  the  issue;  but  the  plaintiff  in  error,  may  assign 
error  in  an  opinion  on  any  point  material  to  the  issue  ap- 
pearing on  the  bill  of  exceptions,  although  it  was  not  parti- 
cularised in  stating  the  exceptions  below.  (2  Binn.  308.) 

<The  statute  does  not  expressly  mention  at  what  time  the 
exception  is  to  be  tendered,  but  the  reason  of  the  thing,  the 
practice  of  most  courts,  and  the  precedents  and  authorities 
on  the  subject,  prove,  that  it  must  be  at  the  time  of  the  trial.1 
(8  Serg.  Sf  R.  216.)  Exceptions  to  evidence  must  be  taken, 
as  soon  as  the  court  has  decided  to  admit,  or  reject  the  evi- 
dence. It  is  sufficient,  however,  if  a  note  be  made  of  the  ex- 
ception, and  submitted  to  the  court,  at  the  time  it  is  taken. 
It  may  afterwards  be  reduced  to  form.  (Ibid.)  A  bill  of  ex- 
ceptions to  the  charge  of  the  court,  may  be  tendered  at  any 
time  before  the  jury  have  delivered  their  verdict  in  open  court, 
even  after  they  have  agreed  upon  it  and  sealed  it  up.  (4  Dall. 
249.  S.  C.  1  Binn.  38.)  In  that  case  also,  it  will  be  sufficient 
if  the  substance  of  the  exception  be  reduced  to  writing  and 
tendered  to  the  court  at  the  time,  which  may  afterwards  be 
reduced  to  form.  (8  Serg.  &  R.  216.) 
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'*  A  bill  of  exceptions  does  not  draw  the  whole  matter 
again  into  examination,  but  only  the  specific  points  to  which 
the  attention  of  the  court  is  directed,  by  their  having  been 
the  subject  of  exception  at  the  trial.  (8  Johns.  495.  Bull.  JS\ 
P.  316.)  And  when  several  exceptions  are  taken  by  the  same 
party  at  the  trial,  all  are  included  in  the  same  bill  of  excep- 
tions, but  are  separately  stated.  (2  Dunl.  Pr.  644.)  All  dis- 
cussions must  be  confined  to,  and  no  notice  can  be  taken  of 
matter  not  appearing  on  the  face  of  the  bill  of  exception,. 
(8  East,  280.  3  T)alL  38.  lb.  422.  n.  2  Binn.  168.  See  7  Serg. 
#B.  15.) 

On  tendering  the  bill,  if  the  exceptions  therein  are  truly 
stated,  the  judges  ought  to  set  their  seals  in  testimony  that 
such  exceptions  were  taken  at  the  trial;  but  if  the  bill  contain 
matter  false  or  untruly  stated,  or  matters  wherein  the  party 
was  not  overruled,  the  judges  are  not  obliged  to  affix  their 
seals;  for  that  would  he  to  command  them  to  attest  a  falsity. 
(Bull.  JV*.  P.  316.  3  Bl.  Com.  372.)  If  the  judges  of  a  court 
of  Common  Pleas  refuse  to  seal  a  bill  of  exceptions,  the  only 
effectual  mode  to  compel  them  is  by  writ  of  mandamus;  but 
whether  the  Supreme  Court  have  the  power  to  grant  it,  is 
yet  undetermined  by  them.  (8  Serg.  &  R.  211.  Sec  the  opi- 
nion of  Feates,  J.  against  it,  I  Serg.  &  R.  195 — 199.) 

After  the  bill  is  sealed,  and  judgment  has  been  rendered  in 
the  cause,  (See  1  Serg.  &  R.  430.^Bull.  JV.  P.  3170  a  writ  of 
error  is  brought  to  remove  the  proceedings  into  the  Supreme 
Court,  upon  which  the  points  excepted  to  may  be  argued  and 
decided  in  that  court.  In  England,  upon  the  return  of  the 
writ  of  error,  the  judge  is  called  upon  by  writ,  to  come  in, 
and  confess  or  deny  his  seal.  (See  3  Burr.  1693.)  But  in  our 
practice,  the  bill  of  exceptions  is  part  of  the  record,  and  al- 
ways comes  up  with  it;  and  for  that  reason  the  judge  is  never 
called  on  to  acknowledge  his  seal,  which  is  necessary  only 
wh'ere  the  bill  of  exceptions  has  not  been  tacked  to  the  record. 
(7  Serg.  &  R. 15,  3  Ball.  419.  n.  Bull.  JV.  P.  317. 

By  tlie  act  of  6th  March,  1812,  §  2,  (5  Sm.  Laws,  SOS.) 
""When  more  than  one  exception  is  taken,  or  point  made  in 
any  court  of  Common  Pleas,  or  other  court  of  inferior  juris- 
diction, and  the  same  has  been  duly  removed  to  the  Supreme 
Court  for  their  decision,  the  judges  of  the  Supreme  Court 
are  enjoined  and  required  to  give  their  opinion  on  every  point 
and  exception,  taken  and  signed  in  the  inferior  court,  which 


*  As  to  the  form  of  a  bill  of  exceptions,  and  the  statements  which  it 
should  contain,  See  Bull.  M  P.  317,  319,  320.  6  Cranch,  226.  Tiild,  902- 
1  Serg.  &  Ii.  275.  4  Binn.  198. 
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opinion  so  delivered,  if  required  by  either  plaintiff  or  defend- 
ant, or  any  third  person,  interested  in  the  event  of  the  cause, 
shall  be  filed  in  writing  by  the  said  judges,  with  the  protho- 
notary  of  the  proper  district."  (See  as  to  this  law,  Brae.  L. 
Mis.  198.  lb.  93.) 

The  act  of  24th  February,  1806,  §  25,  (4  Sm.  Laws,  276.) 
lias  made  some  alteration  in*  the  practice  of  this  State,  with 
regard  to  bills  of  exceptions.  By  this  act,  "in  all  cases  in 
which  the  judge  holding  the  court  of  nisi  prius,  or  presidents 
of  the  courts  of  Common  Pleas,  shall  deliver  the  opinion  of 
the  court,  if  either  party  by  himself  or  counsel  require  it,  it 
shall  be  the  duty  of  the  said  judges  respectively,  to  reduce 
the  opinion  so  given  with  their  reasons  therefor  to  writing, 
and  file  the  same  of  record  in  the  cause."*  The  opinion  of 
the  court  being  thus  placed  upon  the  record,  supersedes  the 
necessity  of  a  hill  of  exceptions,!  and  any  error  in  the  opi- 
nion may  be  taken  advantage  of,  when  brought  before  the 
Supreme  Court  on  a  writ  of  error.  (1  Se7-g.  &  K.  298.)  The 
opinion,  however,  should  always  be  accompanied  by  a  state- 
ment of  such  facts  as  are  necessary  to  understand  it,  and  it 
is  the  business  of  the  party  who  objects  to  it,  to  see  that  the 
necessary  facts  are  placed  on  the  record.  (Ibid.)  There  is  no- 
thing in  the  ait  which  prevents  the  counsel  proceeding  by  a 
bill  of  exceptions,  although  the  opinion  of  the  judge  is  filed. 
So  that  the  evidence  may  always  be  introduced,  whether  con- 
tained in  the  judge's  opinion  or  not.  (Ibid.  431.)  But  it  seems 
it  would  be  the  duty  of  the  court,  if  required,  to  permit  the 
necessary  evidence  to  be  placed  on  the  record,  without  a  ten- 
der of  a  bill  of  exceptions.  Such  request,  however,  should  be 
made  immediately  on  the  delivery  of  the  opinion,  and  the 
statement  of  the  evidence  should  he  prepared  by  the  coun- 
sel, and  submitted  to  the  court,  in  the  same  manner  as  in 
a  bill  of  exceptions.  (Ibid.)  But  the  judge  is  not  obliged  to 
return  the  evidence  on  which  his  opinion  is  founded.  (Ibid.) 
In  many  instances,   the  judge's  notes  have  been  sent  up, 

*  See  the  observations  of  Mr.  Justice  Duncan  upon  this  law.  (7  Serg. 
&  R.  151.  See  also  Brae.  L.  Mis.  531.  92.) 

j-  In  May  1807,  it  was  determined  by  the  president  of  the  first  judicial 
district,  {Rush)  that  the  act  did  not  extend  to  cases  where  there  existed 
previously  to  it,  a  legal  remedy  to  obtain  the  opinion  of  a  judge  in  -wri- 
ting, as  on  bills  of  exceptions,  where  evidence  is  admitted  or  rejected, 
or  points  of  law  stated  in  a  charge  to  the  jury;  but  that  it  should  be  con- 
fined to  questions  arising  on  special  verdicts,  demurrers,  cases  stated, 
points  reserved,  and  such  other  cases  as  the  court  in  its  discretion,  and 
for  its  own  character,  may  deem,  of  sufficient  magnitude  to  merit  an  ac- 
curate statement,  in  order  to  settle  and  adjust  an  important  principle. 
(1  Browne,  43,  47.) 
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with  consent  of  both  parties.  This  practice  was  introduced 
to  save  trouble,  and  in  that  respect  is  said  to  have  its  use; 
hut  the  Supreme  Court  have  frequently  expressed  their  dis- 
approbation of  it;  because  it  presents  a  mass  of  useless  mat- 
ter, whicb  must  be  separated  from  that  which  is  relevant,  and 
thus  increases  the  labour  and  expense  of  the  proceedings. 
When  it  is  intended  to  have  the  opinion  of  a  court  of  Common 
Pleas  reviewed  in  the  Supreme  Court,  it  should  be  the  object 
of  the  counsel,  to  have  the  necessary  evidence  stated  as  clearly 
and  concisely  as  possible,  and  no  more  need  ever  be  stated 
than  is  necessary  for  the  elucidation  of  the  opinion  to  which 
exception  is  taken.  (Jbid.  432.) 

This  act  makes  no  alteration  as  to  those  matters  which  are 
the  object  of  revision  in  the  Supreme  Court,  by  writ  of  error. 
Therefore  the  decision  of  an  inferior  court,  on  a  motion  for 
a  new  trial,  is  not  the  subject  of  a  writ  of  error,  although  the 
reasons  of  the  judges  may  be  filed  of  record,  conformably  to 
the  act.  (2  Binn.  80.  lb.  93.) 

The  judgment  on  the  writ  of  error,  is,  that  the  former 
judgment  either  be  affirmed  or  reversed:  if  it  be  reversed,  a 
venire  de  novo  issues,  if  the  error  corrected  took  place  in  the 
course  of  the  trial.  (5  Binn.  53.  1  Serg.  &  R.  309.  5  Serg.  & 
R.  351.) 


SECTION  6. 

Of  Demurrers  to  Evidence. 


A  demurrer  to  evidence,  is  a  proceeding  by  which  the 
judges,  whose  province  it  is  to  answer  to  all  questions  of  law, 
are  called  upon  to  declare,  what  the  law  is,  upon  the  facts 
shown  in  evidence,  analogous  to  the  demurrer,  upon  facts 
alleged  in  pleading.  (2  H.  Bl.  205.)  For,  if  the  party  wishes 
to  withdraw  from  the  jury,  the  application  of  the  law  to  the 
fact,  and  all  consideration  of  what  the  law  is  upon  the  fact, 
he  then  demurs  in  law  upon  the  evidence,  and  the  precise 
operation  upon  that  demurrer  is,  to  take  from  the  jury,  and 
to  refer  to  the  judge,  the  application  of  the  law  to  the  fact* 
(Ibid.  206.  3  Bl.  Com.  372.) 

It  is  reasonable  that  either  party  should  have  such  a  power 
of  referring  to  the  court  to  decide  what  the  inference  of  law 
is  trpon  the  facts;  as  the  jury  may  refuse  to  find  a  special 

D  d 
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verdict,  in  which  case  the  facts  would  not  appear  on  the  re- 
cord. On  the  other  '-and,  as  it  is  the  peculiar  province  of  the 
jury,  to  ascertain  the  truth  of  facts,  and  the  credibility  of 
witnesses,  t.ie  party  ought  not  to  be  allowed,  by  a  demurrer 
to  evidence,  or  aoy  other  meai:S,  to  take  that  province  from 
them,  and  draw  such  questions  ad  aliud  examen.  (Doug.  134.) 
The  rule,  therefore,  is,  that  the  demurrer  must  admit  tho 
truth  of  all  faces,  which  the  jury  might  find  in  favor  of  the 
other  party  upon  tiie  evidence  laid  before  them,  whatever 
the  nature  of  that  evidence  may  be,  whether  of  record,  or 
in  writing,  or  hy  parol.  (5  Rep.  :04.  Mletjn,  18,  I  Doll.  20. 
4  Feates,  54.  3  Binn.  457.  3  Serg.  <k  R.  413.)  Where  the 
evidence  is  written,  and  where,  though  parol,  it  is  certain, 
the  party  who  oSVrs  it,  must  join  in  the  demurrer,  or  waive 
the  testimony;  (2  H.  Bl.  206.  2  Arch.  Vr.  185.)  but  where 
the  evidence  is  uncertain  or  circumstantial,  the  party  by 
whom  it  is  ofTered,  may  specify  the  facts  which  he  wishes  to 
be  expressly  admitted  before  he  joins  in  the  demurrer.  The 
judge  must  decide  upon  that  matter,  and  every  fact  should  be 
admitted,  which  the  evidence  conduces  to  prove,  though  hut 
in  a  light  degree.  (2  Serg.  k  R.  185.  See  4  Crunch,  219.)  So, 
if  one  fact  tends  to  the  induction  of  another,  the  last  fact 
should  also  be  admitted.  Under  these  restrictions  it  is  the 
right  of  the  party  demurring  to  insist  on  the  demurrer  being 
joined.  (2  Serg.  &  R.  185.)  It  is  the  duty  of  the  judge  to  be 
liberal  in  directing  the  admission  of  facts,  and  if  he  err  in 
judgment,  it  will  be  good  cause  for  the  court  in  bank  to  order 
a  venire  facias  de  novo.  (Ibid.)  The  court  may,  also,  on  tho 
argument  of  the  demurrer,  make  every  inference  of  fact  in 
favour  of  the  party  offering  the  evidence,  which  the  evidence 
warrants,  and  which  he  would  have  been  justified  in  asking 
to  be  admitted,  before  he  joined  in  demurrer;  (Ibid.  4  Feates, 
54.)  or,  if  upon  consideration  of  the  record,  the  court  should 
be  of  opinion,  that  there  are  not  facts  sufficient  to  warrant  a 
judgment,  they  may  order  a  venire  de  novo.  (2  Serg.  &  R. 
J  35.  2  //.  Bl.  187.) 

On  a  demurrer  to  evidence,  the  damages  may  be  assessed 
conditionally  by  the  principal  jury  before  they  are  discharged; 
or  they  may  be  assessed  by  another  jury  upon  a  writ  of  en- 
quiry, after  the  demurrer  is  determined.  (Bull.  JY.  P.  314. 
Doug.  222.  Bingh.  on  Judgm.  8.)  The  judgment  of  the  court 
in  bank  on  such  demurrer,  is,  that  the  evidence  is  or  is  not 
sufficient  to  maintain  the  issue  joined.  (Bull.  JV*.  P.  313.)* 

*  See  the  form  of  a  demurrer  to  evidence  and  joinder  thereto.  J3uW. 
JV.  P.  314. 
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SECTION  7.' 


Of  Nonsuit, —  Verdict, — and  Damages. 


The  jury  having  been  charged,  may  if  they  think  proper, 
withdraw  from  the  bar  to  deliberate  on  their  verdict;  (See.  I 
Arch.  Pr.  175.)  and  they  are  allowed  by  the  practice  of  this 
State,  to  take  out  with  them  any  written  papers  that  have  been 
given  in  evidence,,  although  not  under  seal,  except  the  deposi- 
tions of  witnesses:  (5  Binn.  238.)  these  have  been  withheld, 
because  it  would  be  unequal,  that  while  the  jury  were  not  per- 
mitted to  call  the  witnesses  before  them  who  had  been  exam- 
ined in  court,  they  should  take  with  them  the  depositions  of 
other  witnesses  not  examined  in  court.  (Ibid.)  The  jury  may 
come  back  into  court,  and  hear  evidence  of  any  matter  of 
which  they  have  doubts;  (B'dl.  JY".  P.  SOS.)  or  to  ask  the  in- 
formation of  the  court  as  to  a  point  of  law.  (7  Bac.  Abr.  12. 
Barnes,  441.) 

When  the  jury  have  agreed.*  they  return  to  the  bar,  and 
by  their  foremao,  publicly  give  their  verdict,  which  is  re- 
corded by  the  clerk  in  his  minutes,  who  then  reads  the  entry 
to  the  jury,  that  if  he  has  made  any  mistake  in  taking  down 
the  verdict,  it  may  immediately  be  corrected.  In  England, 
*  before  the  jury  deliver  their  verdict,  the  plaintiff  is  bourn!  to 
appear  in  court,  by  himself,  attorney,  or  counsel,  in  order  to 
answer  the  amercement  from  the  crown,  to  which  by  the  old 
law  he  was  liable,  in  case  be  failed  in  his  suit,  as  a  punish- 
ment for  his  false  claim.  The  amercement  is  disused,  but 
the  form  still  continues;  and  if  the  plaintiff  do  not  appear,  no 
verdict  can  be  giveo.  but  the  plaintiff  is  said  to  be  nonsuit, 
not  to  follow  up  his  claim.  Therefore  it  is  usual  for  a  plaintiff, 
when  he,  or  rather  his  counsel  perceives  that  he  has  not  given 
evidence  sufficient  to  maintain  his  issue,  to  be  voluntarily 
nonsuited,  or  withdraw  himself:  whereupon  the  crier  is  or- 
dered to  call  the  plaintiff;  and  if  neither  he,  nor  any  body  for 
him,  appears,  he  is  nonsuited,  the  jurors  are  discharged,  the 
action  is  at  an  end,  and  the  defendant  shall  recover  his  costs. 
The  reason  of  this  practice  is,  that  a  nonsuit  is  more  eligible 
for  the  plaintiff,  than  a  verdict  against  him:  for  after  a  non- 

*  See  Brae  L.  Mis.  192. 
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suit,  which  is  only  a  default,  he  may  commence  the  same  suit 
again  for  the  same  cause  of  action;  but  after  a  verdict  had 
and  judgment  consequent  thereon,  he  is  forever  barred  from 
attacking  the  defendant  upon  the  same  ground  of  complaint.' 
(3  Bl.  Com.  376.)  But  in  this  State,  by  the  act  of  March  28, 
1814,  §  2.  (6  Re.  Laws,  208.)  it  is  declared,  that  "  when- 
ever, on  the  trial  of  any  cause  the  jury  shall  be  ready  to  give 
in  their  verdict,  the  plaintiff  shall  not  be  called,  nor  shall  he 
then  be  permitted  to  suffer  a  nonsuit."  At  any  previous  part 
of  the  trial,  however,  the  plaintiff  may  suffer  a  nonsuit,  for 
defect  of  evidence;  and  if  when  he  has  gone  through  with  his 
evidence,  he  has  not  shown  in  point  of  law,  a  right  to  recover, 
the  judge  may  direct  him  to  be  nonsuited,  without  requiring 
the  defendant  to  enter  upon  his  defence.  Yet  the  court  cannot 
order  a  nonsuit  against  the  consent  of  a  plaintiff  who  has 
given  evidence  in  support  of  his  claim,  for  he  may  answer 
on  being  called,  and  insist  upon  taking  a  verdict.  (I  Serg.  $• 
R.  360.  2  Binn.  234.  lb.  248.  4  Binn.  84.) 

In  the  District  Court  of  this  county,  whenever  a  nonsuit 
is  ordered  with  leave  to  move  to  take  it  off,  a  motion  to  take 
the  nonsuit  off  must  be  made  within  the  time  prescribed  for 
motions  for  new  trials,  which  is  four  days  after  verdict.  (B.  32.) 

The  verdict  being  rendered,  is  either  general  or  special;  a 
general  verdict  is  a  finding  by  the  jury,  in  the  terms  of  the 
issue  or  issues  referred  to  them;  and  it  is  either  wholly  or  in 
part,  for  the  plaintiff  or  for  the  defendant.*  (See  1  Dall.  458. 
462.)  f  A  verdict  must  be  certain,  (See  1  Serg.  Sf  R.  367.) 
though  certainty  to  a  common  intent  is  sufficient;  (2  Wheaton, 
306.  1  Mason,  153.)  it  must  conform  to  the  issue  joined  be- 
tween the  parties,  (2  Wheaton,  221.)  or  at  least  must  find 
the  substance  of  it;  (Co.  Litt.  114  b.  4  Yeates,  441.)  It  must 
not  contradict  facts  admitted  by  the  parties  on  the  record; 
(3  Cranch,  270.)  and  it  must  determine  all  the  matters  put  in 
issue  by  the  pleadings.  (4  Yeates,  295.  2  Wheaton,  221.  5 
Cranch,  19.)  But,  if  in  addition  to  their  verdict,  the  jury 
find  matter  merely  superfluous,  such  finding  does  not  affect 
the  verdict.  (8  Serg.  $  R.  441.  See  16  Johns.  307.)  At  the 
request  of  the  parties,  the  jury  may  express  an  opinion  dis- 
tinct from  their  verdict.  (1  Peters1  Rep.  72.) 

If  the  verdict  be  for  the  plaintiff,  or  in  replevin,  for  the  de- 
fendant, the  jury  should  regularly  assess  the  damages. 

Damages  are  a  pecuniary  compensation  for  an  injury,  and 

*  As  to  a  verdict  for  the  plaintiff  on  one  count,  and  for  the  defendant 
on  the  others,  See  5  Taunt.  2. 
t  As  to  conditional  verdicts,  Vide  ante,  p.  14-15. 
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may  be  recovered  in  all  personal  actions,  with  the  exception 
of  actions  upon  statutes  by  common  informers  for  penalties. 
(4  Burr.  2018.  2489.)  In  most  cases,  damages  are  the  sole 
object  of  the  action;  in  some,  however,  they  are  merely  no- 
minal. 

In  assumpsit,  covenant,  case,  trover  and  trespass,  damages 
are  the  sole  object  of  the  action.  (1  Arch.  Pr.  193.) 

In  debt,  the  damages  are  in  general  merely  nominal,  the 
recovery  of  the  debt  itself  being  the  principal  object  of  the 
action.  In  this  case,  the  jury  first  find  the  matter  of  the  issue; 
as  upon  nil  debet,  that  the  defendant  owes  to  the  plaintiff  the. 
amount  of  the  debt  proved;  and  then  they  assess  nominal 
damages  (six  cents)  for  the  detention  of  the  debt.  (Ibid.)  So, 
in  debt  on  a  bond  for  the  paymentof  money,  it  is  usual  to 
give  the  plaintiff  six  cents  damages;  and  though  in  general 
he  cannot  recover  beyond  the  penalty  of  the  bond,  yet  where 
the  debt  and  interest  exceed  the  penalty,  damages  beyond  its- 
amount  may  be  given.  (2  T.  R.  388.  See  8  Serg.  8f  R.  263.) 

In  detinue  the  damages  are  merely  nominal;  but  the  jury 
find  the  value  of  the  articles  detained;  and  the  judgment  is,, 
that  the  plaintiff  recover  the  articles  or  their  value,  together 
with  the  damages  and  costs  found  by  the  verdict,  and  the 
costs  of  increase.  (I  Arch.  Pr.  194.) 

In  replevin,  a  verdict  for  the  plaintiff,  gives  damages  pre- 
cisely as  in  trespass.  (1  Arch.  Pr.  194.)  If  the  verdict  be  for 
the  defendant,  damages  are  given  as  in  a  verdict  for  a  plain- 
tiff in  trespass.  (lb.  See  2  Arch.  Pr.  7.3.  Stat.  7  H.  vili.  c.  4. 
Rob.  Big.  117.  14  Johns.  386.) 

Where  the  defendants  in  trespass  join  in  pleading,  the 
jury,  if  they  find  them  jointly  guilty,  cannot  sever  the  da- 
mages. (5  Burr.  2790.)  But  they  may  find  one  of  them  guilty 
of  the  trespass,  at  one  time,  and  the  other  at  another;  (11 
Co.  5,  6.)  or  one  of  them  guilty  of  part  of  the  trespass  or 
trover,  and  the  other  of  another;  (Cro.  Car.  54.)  or  some 
guilty  of  the  whole  trespass,  and  the  others  guilty  of  part 
only;  (Cro.  El.  860)  in  all  which  cases  the  jury  may  assess 
several  damages.  Also,  where  the  defendants  plead  severally, 
if  they  be  found  guilty  of  the  same  act  of  trespass,  the  jury 
cannot  sever  the  damages.  (11  Co.  6  a.  7  a.  6  Serg.  &  R. 
413.)  but  the  jury  who  try  the  first  issue,  shall  assess  dama- 
ges against  all;  and  there  shall  be  a  cesset  executio  until  the 
other  issues  are  tried,  when  the  other  defendants,  if  found 
guilty,  shall  be  contributory  to  those  damages.  (11  Co.  6  a. 
7  a.)  If  the  jury  sever,  and  judgment  be  entered  for  the  se- 
veral damages  it  will  be  erroneous;  (6  Serg.  &  R.  413.)  yet, 
before  judgment  the  plaintiff  may  cure  the  defect  by.  taking 
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judgment  dc  melioribis  damnis  against  one,  and  entering  a 
nolle  prosequi  as  to  the  other,  (Carth.  19.  6  Serg.  $  It.  413.  6 
T.  R.  199,  200.)  or  ly  entering  a  remittitur  as  to  the  lesser 
damages,  he  may  have  judgment  for  the  greater  damages 
against  both.  (Cro.  Gar.  192.  1  Wils.  30.  I  Arch.  Pr.  195.) 
As  the  damages  in  the  joint  action  cannot  be  severed  so  as  to 
give  more  damages  against  A.  than  B.,  the  damages  ought 
to  be  given  against  both  to  the  amount  the  jury  think  the 
most  culpable  ought  to  pay.  (6  Serg.  &  R.  413.) 

When  the  declaration  contains  several  counts,  the  jury 
may  assess  either  entire  damages  upon  all  or  any  of  the 
counts  or  several  damages  upon  each.  (1  Ro.  Mr.  570.  F. 
pi.  1.)  But  it  is  a  settled  rule,  that  if  a  verdict  be  entered 
generally  on  all  the  counts,  and  entire  damages  given,  and 
one  count  be  bad,  it  is  fatal,  and  judgment  shall  be  arrested; 
(Doug.  730.  3  M  &  8.  110.)  and  it  shall  be  arrested  intoto, 
and  no  venire  de  novo  awarded.  (2  Saund.  171.  6.)  How- 
ever, where  a  general  verdict  has  been  taken,  and  evidence 
been  given  only  on  the  good  counts,  the  court  has  permitted 
the  verdict  to  be  amended  by  the  judge's  notes.  So,  where 
it  appears  by  the  judge's  notes,  that  the  jury  calculated  the 
damages  on  evidence  applicable  to  t he  good  counts  only,  the 
court  will  amend  the  verdict  by  entering  it  on  those  eounts, 
though  evidence  was  given  applicable  to  the  bad  count  also. 
(Ibid.  See  also,  9  Serg.  &  R.  23.)  The  court  will  not  allow  a 
verdict  to  be  entered  on  a  particular  count,  where  the  jury 
have  given  their  verdict  on  the  whole  matter,  and  no  one  of 
the  other  counts  is  bad  or  inconsistent.   (4  Yeates,  442.) 

In  an  action  for  words,  if  the  words  be  set  forth  in  one 
count,  and  some  of  them  be  actionable,  and  others  not,  entire 
damages  may  be  given;  for  it  shall  be  intended  that  the  dam- 
ages were  given  for  the  words  which  are  actionable,  and  that 
the  others  were  inserted  only  for  aggravation.  (1  Arch.  Pr. 
196.  2  Binn.  292,  293.  Sec  2  Saund.  171.  d.)  But  in  an  action 
of  trespass,  or  on  a  contract,  where  the  plaintiff  introduces 
into  his  declaration,  matter  for  which,  on  his  own  showing, 
there  was  no  cause  of  action,  and  which  he  had  no  occasion 
to  introduce,  the  court  cannot  intend  that  the  damages,  if 
assessed  generally,  were  given  only  for  that  matter  in  the 
count  which  was  actionable.  (2  Binn.  292,  293.) 

As  to  the  measure  of  the  damages,  it  must  be  observed 
that  where  there  is  a  penalty  expressed  for  the  non-perform- 
ance of  a  contract,  and  it  appears  evident  that  such  penalty 
is  the  precise  sum  fixed  and  agreed  upon  between  the  parties 
as  liquidated  damages  for  the  non-performance  of  the  con- 
tract, the  jury  are  confined  to  that  sum.  {See  4  Burr.  22,  25. 
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1  HolU  JV*.  P.  C.  43.)  But  where  it  does  not  a>pear  clear  that 
the  parties  intended  the  sum  stated  in  the  agreement,  as  li- 
quidated damages,  it  must  then  be  deemed  a  mere  penalty, 
in  which  case,  although  the  jury  cannot  exceed  that  sum,  yet 
they  may  find  a  less  sum  as  a  measure  of  the  damage  the 
plaintiff  has  sustained.  (See  2  B.  k  T.  346.  1  Campb.  78.) 
In  all  other  Cases,  the  jury  are  at  liberty  to  give  what  dama- 
ges they  may  think  proper,  proportioned  to  the  degree  of 
injury  they  may  judge  the  plaintiff  ta  have  sustained  from 
the  tort  or  breach  of  contract  cornpfained  of.  (l.Jlrch.  Pr. 
197.)  And  in  an  action  for  seduction,  in  ascertaining  tho 
damages,  they  are  not  obliged  to  confine  themselves  to  such 
a  sum  as  would  be  a  sufficient  compensation  for  the  mere  loss 
of  service  complained  of,  but  they  may  also  allow  damages 
for  the  injury  sustained  by  the  daughter,  and  inflicted  on  the 
feelings  of  her  parent.  (2  T.  R.  4.  8  Serg.  &  R.  39.)  On  the 
other  hand,  it  is  a  genera!  rule,  that  the  jury  cannot  take 
into  consideration,  in  mitigation  of  damages,  any  fact  or 
circumstance  not  pleaded,  which  could  and  should  have  been 
pleaded,  as  a  defence  to  the  action.  (1  Arch.  Pr.  197.)  It  is 
also  a  general  rule,  that  the  jury  can  in  no  case  exceed  the 
damages  laid  in  the  declaration;  (5  Binn.  564.  2  W.  Bl.  1300.) 
hut  if  a  verdict  be  found  for  more,  the  plaintiff  may  release 
the  overplus,  and  take  judgment  for  the  amount  declared  for. 
If  judgment  be  entered  for  a  greater  amount,  it  is  error.  (5 
Binn.  564.)  And  the  court  will  not,  on  the  removal  of  the 
record  by  writ  of  error,  suffer  a  remittitur  of  the  surplus 
damages  to  be  entered;  but  will,  without  reversing  the  judg- 
ment, send  back  the  record  to  the  court  below  to  be  amended, 
if  they  think  proper,  and  if  it  be  returned  to  the  court  above, 
amended  by  a  release  of  the  excess  of  damages,  they  will 
affirm  the  judgment.  (6  Serg.  &  R.  385.  511.) 

At  common  law,  single  damages  only  ere  recoverable,  but 
in  certain  instances,  double,  and  even  treble  damages  have 
been  given  by  statute.  Thus  in  actions  for  malicious  prose- 
cution, double  damages  may  be  recovered,  under  the  act  of 
1705.  (I  Sm.  Laws,' 56.)  So,  under  the  act  of  1772,  (lb.  370.) 
double  damages  are  recoverable  for  distraining  when  no  rent 
is  in  arrcar.  (See  6  Serg.  kR.  286.)  And  under  the  same  act, 
treble  damages,  upon  any  pound-breach,  or  rcscous  of  goods 
or  chattels  distrained  for  rent,  may  be  recovered  in  a  special 
action  on  the  case.  The  proper  course,  in  such  case,  is,  for 
the  jury  to  find  the  single  damages,  and  the  court  will  then 
double  or  treble  them.  (I  Galison,  26,  479.  Cas.  Tern.  Hardw. 
138.  n.)  It  seems  however,  that  a  verdict  for  double  or  treble 
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damages  will  ty  good,  if  expressly  so  found  by  the  jury.  (1 
Galison,  26.)     \ 

A  special  verdct,  which  is  grounded  on  the  statute  Westm. 
2.  15  Edvv.  I.  c.  30.  $  2.  (Rob.  Dig.  326)  is  a  finding  by  the 
jury  of  all  the  facts  of  the  case  as  disclosed  upon  the  evi- 
dence before  them;  anil  after  so  setting  them  forth,  concludes, 
when  formally  dravvji  up,  to  the  fallowing  effect:  "  that  they 
are  ignorant  in  point  of  law,  on  which  side  they  ought  upon 
these  facts,  to  find  the  issue;  that  if  upon  the  whole  matter, 
the  court  shall  be  of  opinion  that  the  issue  is  proved  for  the 
plaintiff,  they  find  for  the  plaintiff  accordingly,  and  assess 
the  damages  at  such  a  sum,  &c;  but  if  the  court  are  of  an 
opposite  opinion,  then  vice  versa."  [Steph.  on  Plead.  1 12.)  On 
a  special  verdict,  the  court  are  confined  to  the  facts  found 
therein,  and  will  render  judgment  on  it,  if  it  be  substantially 
good,  though  inartificially  worded.  (2  Yeates,  543.)  But  they 
cannot  supply  the  want  of  facts,  by  any  argument  or  impli- 
cation from  what  is  expressly  found.  As  if  a  question  be  sub- 
mitted to  the  jury,  in  an  action  on  a  policy,  whether  the 
conduct  of  the  master  of  the  ship  increased  the  risk  of  the 
insurer,  and  the  jury  find  certain  acts  of  misconduct,  the 
court  cannot  infer  that  tlie  risk  of  the  insurer  was  increased, 
though  their  private  judgments  may  be  fully  satisfied  on  the 
point.  (3  Yeates,  375.)  If  the  jury  in  a  special  verdict,  find 
the  issue,  all  that  they  find  afterwards  is  surplusage.  But  if, 
meaning  to  find  a  special  verdict,  they  introduce  words  which 
would  amount  to  a  general  verdict  contrary  to  their  intention, 
the  court  will  grant  a  new  trial.  (U.  S.  v.  Bright  et  al.  C.  C. 
Oct.  1809.  Pamphlet,  p.  199.)  '  However,  as  on  a  general 
verdict,  the  jury  do  not  themselves  actually  frame  the  postea, 
so  they  have,  for  the  most  part,  nothing  to  do  with  the  for- 
mal preparation  of  the  special  verdict.  When  it  is  agreed 
that  a  verdict  of  that  kind  is  to  be  given,  the  jury  merely 
declare  their  opinion  as  to  any  fact  remaining  in  doubt;  and 
then  the  verdict  is  adjusted  without  their  farther  interference. 
It  is  settled,  under  the  correction  of  the  judge,  by  the  coun- 
sel on  either  side,  according  to  the  state  of  facts  as  found 
by  the  jury,  with  respect  to  all  particulars  on  which  they 
have  delivered  an  opinion,  and  with  respect  to  other  particu- 
lars, according  to  the  state  of  facts  which,  it  is  agreed,  that 
they  ought  to  find  upon  the  evidence  before  them.  The  special 
verdict,  when  its  form  is  thus  settled,  is,  together  with  the 
whole  proceedings  on  the  trial,  then  entered  on  record;  and 
the  question  of  law  arising  on  the  facts  found,  is  argued  be- 
fore the  court  in  bank  and  decided  by  that  court,*as  in  case 
of  demurrer.  If  the  party  he  dissatisfied  with  their  decision, 
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may  afterwards  resort  to  a  court  of  error.'  (Steph.  on  Plead. 
113.)  And  by  the  act  of  1  lth  March,  1809,  §  6.  (5  Sm.  Laws, 
17.)  when  the  record  is  brought  before  the  Supreme  Court, 
if  they  deem  the  facts  in  the  special  verdict  to  be  insufficient- 
ly or  uncertainly  found,  they  may  remand  the  record,  and 
direct  another  trial,  to  ascertain  the  facts. 


section  8. 


Of  Special  Cases,  and  Cases  Stated. 


A  method  of  finding  a  species  of  special  verdict  is  when 
the  jury  find  a  verdict  for  the  plaintiff,  but  subject  neverthe- 
less, to  the  opinion  of  the  court  in  bank,  on  a  special  case, 
either  directed  to  be  made  by  the  judge,  or  agreed  upon  by 
the  counsel  on  either  side.  (2  Dunl.  Pr.  667.  See  Steph.  on 
Plead.  113,  114.  1  Arch.  Pr.  189.)  Where  there  is  a  suit 
actually  pending  in  court,  whether  commenced  by  amicable 
agreement,  or  by  the  suing  out  of  original  process,  the  parties 
or  their  counsel  may,  without  proceeding  to  trial,  state  a  case 
by  consent  for  the  opinion  and  decision  of  the  court.  This 
may  consist  either  of  one  written  statement  of  all  the  facts 
of  the  case,  or  of  several  statements  of  the  facts,  each  involv- 
ing a  different  question  of  law,  (See  examples,  7  Serg.  &  R. 
462.)  drawn  up  for  the  opinion  of  the  court  in  bank,  and 
signed  by  the  parties  or  their  counsel.  A  case  stated  may  be 
agreed  on  and  submitted  before  an  issue  is  attained,  and  in- 
deed before  any  of  the  pleadings  have  been  filed;  though  a  de- 
claration is  in  general  filed  previously.  The  statement  of  a 
case  being  agreed  oi*  and  signed,  it  is  filed  in  the  office  of  the 
prothonotary;  after  which  it  is  placed  as  an  issue  in  law,  upon 
the  list,  and  comes  on  for  argument  as  soon  as  reached,  when 
the  questions  of  law  arising  on  the  facts  found,  are  discussed 
by  the  respective  counsel,  and  decided  by  the  court.  <  If  the 
parties  submit  theircase  to  the  opinion  of  a  court  of  Common 
Pleas,  they  must  be  bound  by  its  decision,  unless  it  be  agreed 
that  it  shall  be  subject  to  a  writ  of  error.  This  has  been 
settled  with  respect  to  cases  stated,  and  submitted  to  a  Court 
of  Common  Pleas;  of  which  the  Supreme  Court  will  not  take 
cognizance,  unless  it  be  the  agreement  of  the  parties,  that 

E  e 
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the  case  shall  be  considered  as  of  the  nature  of  a  special 
verdict,  and  subject  to  a  writ  of  error.''(8  Serg.  &  R.  529.  See 
Brae.  L.  Mis.  193—4.) 

Rules  on  the  subject  of  cases  stated  exist  in  the  Supreme 
Court,  and  in  the  District  Court  of  this  county  only.  For 
those  of  the  former  court,  which  it  is  here  unnecessary  to 
insert,  we  refer  to  6  Serg.  &  R.  600.  and  to  Rule  31  of  the 
printed  rules  of  that  court.  In  the  District  Court,  it  is  order- 
ed "that  in  all  law  arguments  on  cases  stated  for  the  opinion 
of  the  court,  the  counsel  for  the  plaintiff  and  the  counsel  for 
the  defendant  shall  each  of  them  deliver  one  paper  book,  or 
state  of  the  points  in  controversy,  as  contended  for  on  their 
respective  sides,  to  the  court,  at  least. two  days  before  the 
argument."  (R.  5.  D.  Ct.  Philad.) 


section  9. 


Of  Points  Reserved. 


By  §  3  of  the  act  of  March,  1825,  re-constituting  the  Dis- 
trict Court,  "it  shall  be  lawful  for  any  one  of  the  judges  of 
that  court,  when  he  thinks  expedient,  to  reserve  questions  of 
law,  which  may  arise  on  the  trial  of  a  cause,  for  the  conside- 
ration and  judgment  of  all  the  judges  of  the  court,  sitting 
together,  provided  that  either  party  shall  have  right  to  a  bill 
of  exceptions  to  the  opinion  of  the  court,  as  if  the  point  had 
been  ruled  and  decided  on  the  trial  of  the  cause."  (Pamphlet 
Laws,  p.  42.) 


CHAPTER  XX. 


0f  tfcfrto  Zvi&iu  anH  Mvvtttt  of  Sutwucnt* 


THE  party  who  has  obtained  a  verdict  is  immediately 
entitled  to  judgment,  but  before  he  can  avail  himself  of  it,  a 
period  of  four  days,  must,  by  the  practice  of  the  courts, 
elapse.  And,  during  this  period,  certain  proceedings  may  be 
taken  by  the  unsuccessful  party,  to  avoid  the  effect  of  the 
verdict,  the  principal  of  which  are,  in  our  practice,  a  motion 
for  a  new  trial,  or,  in  arrest  of  judgment. 


section  1. 


Of  New  Trials* 


<It  may  happen,  that  one  of  the  parties  may  be  dissatisfied 
with  the  opinion  of  the  judge  expressed  on  the  trial,  whether 
relating  to  the  effect,  or  the  admissibility  of  evidence', — or 
may  think  the  evidence  against  him,  insufficient  in  law, 
where  no  adverse  opinion  has  been  expressed  by  the  judge, 

*  for  an  interesting  view  of  the  origin  and  reason  of  New  Trials,  see 
3B1.  Com.  386—393.  Brae.  Law  Mis.  549—560.  The  decisions  on  the 
question  of  new  trial,  in  this  State,  are  collected  in  Mr.  Wharton's  Digest, 
Tit.  New  Trial.  See  also,  6  Serg.  &  R.  298.  lb.  457.  7  Serg.  &  R.  458. 
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— and  yet  may  not  have  obtained  a  special  verdict,  or  de- 
murred to  the  evidence,  or  tendered  a  bill  of  exceptions.*  He 
is  at  liberty,  therefore,  after  the  trial,  and  during  the  period 
above  mentioned,  to  move  the  court  in  bank  to  grant  a  new 
trial,  on  the  ground  of  the  judge's  having  misdirected  the 
jury,  or  having  admitted  or  refused  evidence  contrary  to  law, 
or  (where  there  was  no  adverse  direction  of  the  judge)  on 
the  ground  that  the  jury  gave  their  verdict  contrary  to  the 
evidence,  or  on  evidence  insufficient  in  law.  And  resort  may 
be   had  to  the.  same  remedy,  in  other  cases,  where  justice 
appears  not  to  have  been  done  at  the  first  trial, — as  where 
the  verdict,  though  not  wholly  contrary  to  evidence,  or  on 
insufficient  evidence  in  point  of  law,  is  manifestly  wrong  in 
point  of  discretion,  as  contrary  to  the  weight  of  the  evidence, 
and  on  that  ground  disapproved  by  the  judge  at  the  trial.  So 
a  new  trial  may  be  moved  for  where  a  new  and  material  fact 
has  come  to  light  since  the  trial,  which  the  party  did  not 
know,  and  had  not  the*  means  of  proving  before  the  jury,  or 
where  the  damages  given  by  the  verdict  are  excessive,  or 
where  the  jury  have  misconducted  themselves,  as  by  casting 
lots  to  determine  their  verdict,  &c.   In  these  and  the  like  in- 
stances, the  court  will,  on  motion,  and  in  the  exercise  of  their 
discretion,  under  all  the  circumstances  of  the  case,  grant  a 
new  trial,  that  opportunity  may  be  given  for  a  more  satis- 
factory decision  of  the  issue.f   A  new  jury  process   conse- 
quently issues,  and  the  cause  comes  on  to  be  tried  de  novo. 
But,  except  on  such  grounds  as  these,  tending  manifestly  to 
show  that  the  discretion  of  the  jury  has  not  been  legally  or 
properly  exercised,  a  new  trial  can  never  be  obtained;  for  it 
is  a  great  principle  of  law,  that  the  decision  of  a  jury,  upon 
an  issue  in  fact,  is  in  general  irreversible  and  conclusive. ' 
(Stvph.  on  Plead.  115—1 17.) 

As  to  the  granting  of  a  second  new  trial,  although  the  court 
have  an  undoubted  right  to  grant  a  third  trial,  yet,  after  two 
concurring  verdicts  on  matters  of  fact,  it  must  be  a  very  ex- 
traordinary case  indeed,  in  which  the  court  would  grant  a 
new  trial,  though  it  is  otherwise  where  matter  of  law  has 
been  disregarded  by  the  jury;  (3  Binn.  26.  2  Binn.  467.)  for 
where  the  verdicts  are  against  law,  the  court  will  grant  a  third 


*  A  motion  for  a  new  trial,  however,  may  be  made  after  a  bill  of  ex- 
ceptions taken,  and  is  not  a  waiver  of  the  bill,  though  founded  upon  the 
same  matter  for  which  the  bill  is  taken.  1  Serif.  &?  R.  449. 

f  The  court  may  impose  a  condition  on  the  defendant,  on  granting  a 
new  trial,  to  try  the  cause  on  its  merits,  without  objecting  to  the  form  of 
the  action,  or  to  the  declaration.  3  Binn.  337 . 
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trial  without  hesitation.  (3  Binn.  520.)*  But  a  new  trial  was 
granted  after  two  verdicts  for  the  defendant  in  ejectment, 
where  the  law  was  laid  down  too  broadly  by  the  judge,  and 
where  the  statute  of  limitations  would  bar  a  new  action.  (4 
Binn.  180.)  So  a  second  new  trial  was  granted  where  the 
verdicts  were  for  the  defendant  againt  evidence,  and  the 
charge  of  the  court.  (1  Feates,  14.)  And  a  second  new  trial 
was  awarded  without  costs,  after  two  verdicts  for  the  plain- 
tiff on  a  trial  by  special  jury  and  view,  improper  evidence, 
which  was  afterwards  overruled  on  the  trial,  having  been  dis- 
closed to  the  jury  on  the  view.  (3  Feates,  200.) 

We  shall  introduce  the  rules  on  the  subject  of  new  trial  in 
the  order  of  the  courts  in  which  they  have  been  enacted. 

"  All  motions  in  arrest  of  judgment  or  for  a  new  trial,  in 
causes  tried  at  Nisi  Prius,  shall  be -made  within  the  first  four 
days  of  the  next  succeeding  term;  but  no  such  motion  shall 
even  then  be  received  or  admitted,  unless  notice  in  writing  of 
such  intended  motion  has  been  first  given  to  the  adverse  par- 
ty, or  his  attornev,  ten  days  at  least  before  the  term  com- 
mences." (R.  51*,  S.  Ct.  2  Ball.  150.  S.  C.  1  Feates,  103.  S.  P. 
i  Feates,  186.  1  Binn.  458.)  But  when  a  point  is  reserved  at 
the  trial,  this  notice  is  dispensed  with.  (4  Binn.  378.)  By  a 
recent  rule,  "the  counsel  who  makes  a  motion  for  a  new  trial 
or  in  arrest  of  judgment,  is  required,  before  the  commence- 
ment of  the  argument,  to  file  in  the  prothonotary's  office,  and 
also  to  deliver  to  each  of  the  judges,  a  written  specification 
of  the  points  on  which  he  means  to  rely  in  support  of  his 
motion."  (6  Serg.  &  R.  600.) 

In  the  District  Court,  "  all  motions  for  new  trials,  and 
reasons  in  arrest  of  judgment,  shall  be  made  and  offered  with- 
in four  days  after  the  verdict,  unless  in  causes  tried  within 
the  last  four  days  of  the  term,  and  in  that  case  they  must  be 
made  before  the  term  ends,  and  the  motion  must  be  made  as 
aforesaid,  notwithstanding  the  points  have  been  reserved." 
(#.  32.  Philad.')  And,  «  no  motion  for  a  new  trial  shall  be 
heard,  unless  two  days  previous  notice  has  been  given  to  the 
judges  who  tried  the  cause,  that  such  motion  has  been  made, 
with  a  paper  book,  containing  the  reasons  on  which  the  mo- 
tion is  founded."  (R.  D.  Ct.  Philad.  Jan.  1 822.)  The  motion 
is  for  a  rule  to  show  cause  why  a  new  trial  should  not  be 

*  New  trials  have  been  refused  when  verdicts  have  been  directly 
against  law,  in  cases  where  the  plaintiff's  claim  has  been  of  a  very 
hard  nature,  or  where  the  matter  in  dispute  has  not  been  worth  the  ex- 
pense and  trouble  of  another  trial;  or  on  the  party  in  whose  favour  the 
verdict  has  been  given,  consenting  to  conditions  which  the  court  have 
judged  reasonable.  2  Binn.  90- 
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granted.  It  is  the  practice  in  this  court,  to  place  the  motion 
for  a  new  trial  on  what  is  denominated  the  motion  list,  upon 
which  are  entered  motions,  for  example,  to  discharge  on  com- 
mon bail; — why  judgments  should  not  be  opened; — why  ap- 
peals from  awards  should  not  be  struck  off)  for  rules  to  take 
money  out  of  court, — together  with  such  others  as  the  course 
of  practice  may  give  rise  to.  This  list  is  usually  taken  up  to- 
wards the  end  of  each  period  of  the  term.  The  causes  rank 
by  the  date  of  the  motions,  not  by  their  terms  and  numbers. 
Until  the  list  has  been  gone  through,  the  argument  list  is  not 
made  out  completely,  as  the  clerk  must  be  governed  by  the 
manner  in  which  the  motions  are  decided,  in  placing  the 
causes  upon  it.  If  the  court  decline  granting  the  rule,  (after 
hearing  the  applicant  only,)  the  motion  is  marked  dismissed, 
or  refused.  If  granted,  it>  is  immediately  transferred  to  the 
argument  list  according  to  its  term  and  number,  and  argued 
during  that  portion  of  the  term  allotted  by  the  court  for  the 
discussion  and  decision  of  questions  of  law.  The  time  set 
apart  for  arguments  is  always  indicated  in  the  printed  regu- 
lations for  the  conduct  of  the  business  of  each  succeeding 
term.  By  the  act  of  1825,  §  6,  re-organizing  the  District 
Court,  "  motions  for  new  trials  and  in  arrest  of  judgment, 
and  questions  on  reserved  points  which  may  be  made  and 
sustained  before  any  one  of  the  judges  of  the  said  court, 
shall  be  reserved  by  the  said  judges,  and  heard  and  decided 
by  the  three  judges  of  the  said  court  or  any  two  of  them 
sitting  together  for  that  purpose."  (Pamphlet  Laws,  p.  43.) 

In  the  Supreme  Court,  the  day  upon  which  a  verdict  is 
given  is  to  be  computed  as  one  of  the  four  days,  within 
which  a  motion  for  a  new  trial  must  be  made.  (1  Binn.  292.) 
It  has  been  held  otherwise  in  the  District  Court,  and  that  if 
Sunday  intervene  it  is  dies  non  juridicus,  and  not  included  in 
the  four  days.  (JVhar.  Dig.  p.  446.)  And  so  in  the  Common 
Pleas,  by  an  express  rule.  (R.  30.  1824.)  In  the  latter  court, 
the  rules  in  relation  to  new  trials,  are  as  follows:  '*  Motions 
for  new  trials  shall  be  made  within  four  days  after  the  ver- 
dict; and  unless  such  motion  shall  be  made,  and  a  rule  to 
show  cause  granted  by  the  court  within  that  time,  judgment 
shall  be  entered  absolute."  (R.  30.)  "  On  a  motion  for  a  new 
trial,  the  court  will  determine  on  the  showing  of  the  party  by 
whom  it  is  made,  whether  to  grant  a  rule  to  show  cause  or 
not,  without  hearing  the  opposite  party;  if  a  rule  be  granted, 
the  cause  will  besetdown  for  argument,  if  not,  judgment  will 
be  entered  on  the  verdict,  unless  staid  by  motion  in  arrest  of 
judgment."  (R.  31.)  "  When,  in  the  course  of  a  trial,  a  bill  of 
exceptions  shall  have  been  taken  to  the  opinion  of  the  court, 
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either  in  their  charge,  or  the  admission  or  rejection  of  testi- 
mony, the  court,  in  their  discretion,  may  permit  a  motion  for 
a  new  trial  to  be  made  and  argued  upon  the  same  grounds  as 
those  on  which  the  bill  of  exceptions  shall  have  been  takenr 
this,  however,  is  entirely  discretionary,  and,  in  general,  will 
not  be  allowed,  unless  the  court  desire  a  further  argument,  or 
wish  further  time  to  deliberate  on  the  subject.  (R.  31.  C.  P. 
1824.) 

It  is  a  general  rule  that  a  motion  for  a  new  trial  shall  not 
be  made,  after  a  motion  in  arrest  of  judgment.  (R.  49.  8.  Ct. 
R.  32,  D.  Ct.  2  Salk.  647.  1  Burr.  334.  Bull.  JV.  P.  326.) 

The  decision  of  an  inferior  court,  on  a  motion  for  a  new 
trial,  is  not  the  subject  of  a  writ  of  error.  (2  Binn.  80.  lb. 
93.  See  the  reason  of  this  rule,  2  Binn.  90.) 

On  a  motion  for  a  new  trial,  the  testimony  of  jurors  is  not 
admissible  to  invalidate  their  verdict,  on  the  ground  of  mis- 
conduct, (4  Binn.  150.  1  Browne,  123.)  though  this  is  almost 
the  only  evidence  which  the  case  naturally  admits  of.  But  by 
its  admission,  a  door  would  be  open  to  the  exercise  of  the 
most  pernicious  arts,  and  tampering  with  jurors;  and  the 
practice  would  lje  replete  with  dangerous  consequences.  Be- 
sides if  such  testimony  were  heard  by  the  court,  they  would 
have  to  proceed  against  the  jurors  criminally.  (/&.)  But  it 
never  has  been  doubted,  that  the  affidavit  of  a  juror  shall  be 
received  to  prove  misbehaviour,  of  one  of  the  parties  to  the 
suit,  such  as  the  holding  of  conversations  with  jurors  after 
they  were  sworn.  (7  Serg.  &  R.  458.) 

As  to  costs  on  granting  a  new  trial,  the  act  of  21st  March, 
1806,  §  3,  (4  Sm.  Laws,  326.)  has  made  some  variation  from 
what  the  law  was  in  this  State  before.  It  provides  that  «  in 
all  cases  where  a  verdict  of  a  jury  shall  be  set  aside,  a  new 
trial  shall  be  had  on  the  same  conditions,  as  to  costs  and  daily 
pay  as  are  prescribed  by  that  act  in  cases  of  a  new  trial*  on 
the  report  of  referees  being  set  aside;"  that  is,  if  tiie  plaintiff 
obtain  a  new  trial,  and  do  not  recover  a  sum  equal,  or  greater 
than  was  first  given,  he  shall  not  have  judgment  for  costs, 
and  shall  pay  the  defendant  seventy-five  cents  per  day,  while 
attending  on  the  same;  but  if  the  defendant  obtain  the  new 
trial,  and  the  plaintiff  then  recover  a  sum  equal  to  or  greater 
than  the  original  verdict,  the  latter  shall  have  judgment  for 
all  the  costs  accrued  on  such  suit,  together  with  seventy-five 
cents  per  day  whilst  attending  the  same. 

This  section,  it  is  thought,  does  not  refer  to  actions  where 
land  is  to  be  recovered,  .speaking,  as  it  does,  of  the  recovery 
of  "  a  sum  equal  or  greater,"  &c.  and  that,  consequently,  the 
law  remains  the  same  as  it  was  before,  as  to  costs  on  setting 
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aside  a  verdict  in  ejectment.  (Brae.  L.  Mis.  465,  466.  See  2 
•Arch  Pr.  228.  as  to  costs  on  nexv  trial.') 


section  2. 


Of  Arrest  of  Judgment. 


The  rules  of  court  regulating  the  practice  in  obtaining  new 
trials,  in  the  Supreme  and  District  Courts,  govern  for  the 
most  part,  that  pertaining  to  motions  in  arrest  of  judgment, 
and  have  already  been  noticed.  (Vide  supra,  p.  213.)  In  the 
Common  Pleas,  "no  judgment  shall  be  staid  beyond  the  time 
when  it  should  regularly  be  entered,  by  a  motion  in  arrest  of 
judgment,  unless  the  court  shall  previously  have  granted  a 
rule  to  show  cause  why  the  judgment  should  not  be  arrested; 
in  proceeding  upon  such  motion,  the  same  course  will  be  ob- 
served as  in  cases  of  motion  for  new  trials — and  on  every 
such  motion,  reasons,  in  writing,  must  be  exhibited  to  the 
court,  and  filed  if  the  rule  be  granted." 

<  A  motion  in  arrest  of  judgment  is  an  application  to  the 
court  on  the  part  of  the  defendant  to  withhold  judgment  for 
the  plaintiff  on  the  ground  that  there  is  error  appearing  on 
the  face  of  the  record,  which  vitiates  the  proceedings.  In  con- 
sequence of  such  error,  on  whatever  part  of  the  record  it 
may  arise,  from  the  commencement  of  the  suit  to  this  period, 
the  court  are  bound  to  arrest  the  judgment.  It  is,  however, 
only  with  respect  to  objections  apparent  on  the  record,  that 
such  motions  can  be  made.  Nor  can  it  bo  made,  generally 
speaking,  in  respect  to  formal  objections.  This  was  formerly 
otherwise,  and  judgments  were  constantly  arrested  for  errors 
of  mere  form;  (See  2  Reeves,  H.  E.  L.  448.  3  Bl.  Com.  407.) 
but  this  abuse  has  been  long  remedied  by  certain  statutes, 
passed  at  different  periods,  to  correct  inconveniencies  of  this 
kind,  and  commonly  called  the  statutes  of  amendment  and 
jeofails,  by  the  effect  of  which,  judgment,  at  the  present  day, 
cannot,  in  general,  be  arrested  for  any  objection  of  form.9 
(Sieph.  on  Flead.  117) 

The  reasons  or  causes  appearing  on  the  record  which  will 
suffice  to  arrest  a  judgment,  are,  first,  where  the  declaration 
varies  totally  from  the  original  writ,  as  where  the  writ  is 
in  debt,  and  the  plaintiff  declares  in  an  action  on  the  case  for 
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an  assumpsit.  (3  Bl.  Com.  393.)  The  defendant  cannot  move 
in  arrest  of  judgment  for  any  thing  which  might  have  been 
pleaded  in  abatement:  (Bingh.  on  Jvdg.  80.)  and  if  there  be 
a  misjoinder  of  counts,  and  a  verdict  for  the  plaintiff  on  the 
counts  well  joined,  and  for  the  defendant  on  the  other,  the 
misjoinder  is  not  a  cause  for  arresting  the  judgment.  (2  JW. 
&  S.  533.  6  Binn.  307.) 

Also,  secondly,  where  the  verdict  materially  differs  from 
the  pleadings  and  issue  thereon.  (3  Bl.  Com.  393.) 

And  thirdly,  if  it  appear  by  the  declaration,  that  the  plain- 
tiff had  not  a  cause  of  action,  as,  if  he  declare  as  indorsee  on 
a  promissory  note,  which  he  stated  to  have  been  made  pay- 
able to  one  V.  and  not  to  order.  (2  Dall.  252.)  This,  defect 
of  title,  (which  will  always  be  apparent  from  the  record) 
would  likewise  cause  the  judgment  to  be  arrested  in  a  court 
of  error;  therefore  it  is  a  general  rule,  that  any  exception 
which  may  be  taken  advantage  of  on  a  writ  of  error,  may 
also  be  taken  advantage  of,  on  a  motion  in  arrest  of  judg- 
ment. (2  Dall.  252.)  It  is  also  a  general  and  invariable  rule 
with  regard  to  arrests  of  judgment,  upon  matter  of  law,  that 
whatever  is  alledged  in  arrest  of  judgment  must  be  such  mat- 
ter as  would  upon  demurrer  have  been  sufficient  to  overturn 
the  action  or  plea.  Therefore  in  slander,  judgment  can  not 
be  arrested,  because  the  words  were  proved  on  the  trial  to 
have  been  spoken  after  the  writ  issued.  (4  Yeates,  375.)  But 
the  rule  will  not  hold  e  converso,  "that  every  thing  that  may 
be  alleged  as  cause  of  demurrer,  will  be  good  in  arrest  of 
judgment:"  for  if  a  declaration  or  plea  omit  to  state  some 
particular  circumstance,  without  proving  of  which,  "at  the 
trial,  it  is  impossible,  to  support  the  action  or  defence,  this 
omission  shall  be  aided  by  a  verdict.  (3  Bl.  Com.  394.)  For 
a  verdict  ascertains  those  facts,  which  before  from  the  inac- 
curacy of  the  pleadings  might  be  dubious;  since  the  law  will 
not  suppose  that  a  jury  under  the  direction  of  a  ju(ke  would 
find  a  verdict  for  the  plaintiff  or  defendant,  unless  he  had 
proved  those  circumstances,  without  which  his  general  alle- 
gation is  defective.  {lb.)  Exceptions  therefore  that  are  moved 
in  arrest  of  judgment,  must  be  much  more  material  and 
glaring  than  such  as  will  maintain  a  demurrer;  or,  in  other 
words,  many  inaccuracies  and  omissions,  which  would  be 
fatal,  if  early  observed,  are  cured  by  a  subsequent  verdict: 
and  not  suffered  in  the  last  stage  of  a  cause,  to  unravel  the 
whole  proceedings.  {lb.)  But  if  the  thing  omitted  be  esssen- 
tial  to  the  action  or  defence,  as  if  the  pla  ntiff  does  not 
merely  state  his  title  in  a  defective  manner,  but  sets  forth  a 
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title  that  is  totally  defective  in  itself,  or  if  to  an  action  of 
debt  the  defendant  pleads  not  guilty  instead  of  nil  debet,  these 
cannot  be  cured  by  a  verdict  for  the  plaintiff  in  the  first  case, 
or  for  the  defendant  in  the  second.  (J&.  395.)  But  the  plea 
of  not  guilty  in  assumpsit,  is  cured  by  a  verdict/or  the  plain- 
tiff, (8  Serg.  &  R.  441.)  for  the  defendant  cannot  take  ad- 
vantage of  his  own  mispleading  to  arrest  the  judgment.  (12 
Johns.  353.) 

After  judgment  on  a  demurrer,  the  judgment  cannot  be 
arrested,  whether  the  demurrer  were  argued  or  not;  (1  Str. 
425.  6  Taunt.  650.)  but  it  is  otherwise  in  case  of  judgment 
by  default.  (I  Str.  425.  1  Caine's  Rep.  104.) 

Where  the  declaration  consists  of  two  counts,  and  there  is 
a  general  verdict  for  the  plaintiff,  and  the  action  can  be  main- 
tained only  on  one,  the  court  will  allow  the  plaintiff,  after  mo- 
tion in  arrest  of  judgment,  to  enter  the  verdict  on  the  proper 
count.  (2  Dall.  229.) 

Judgment  may  be  arrested  for  an  objection  on  the  face  of 
the  record,  though  it  was  not  assigned  at  the  time  of  filing 
the  motion.  (1  Binn.  575.)  The  day  on  which  the  verdict  is 
entered  is  one  of  the  four  days,  within  which  a  motion  in  ar- 
rest of  judgment  must  be  made.  (2  Dall.  229.)  If  judgment 
be  arrested,  each  party  pays  his  own  costs.  (Coxvp.  407.  11 
Johns.  141.) 

A  writ  of  error  will  lie  on  a  judgment  arrested:  because 
the  order  to  arrest  the  judgment  is  in  nature  of  a  judgment, 
(2  Serg.  &  R.  392.) 
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CHAPTER  XXI. 


<£f  Costs* 


'INCIDENT  to  tlie  judgment  are  the  costs  or  expenses  of 
the  suit,  which  are  called  final,  in  contradistinction  from  inter- 
locutory costs,  or  such  as  are  awarded  on  interlocutory  matters 
arising  in  the  course  of  the  suit.  These  have  generally  been 
considered  in  the  different  parts  of  this  work  treating  of  the 
matters  to  which  they  relate:  the  former,  or  such  as  depend 
on  the  final  event  of  the  suit,  will  be  the  principal  subject  of 
the  present  chapter.' 


section  1. 


Of  Costs  in  general. 


At  common  law,  neither  the  plaintiff  nor  the  defendant 
were  entitled  to  costs.  In  all  actions,  however,  in  which  dam- 
ages were  recoverable,  the  plaintiff,  if  he  had  a  verdict,  was 
in  effect  allowed  his  costs;  for  the  jury  always  computed 
them  in  damages.  But  the  defendant  was  wholly  without  re- 
medy for  any  expenses  he  had  been  put*  to,  if  he  had  a  ver- 
dict, or  the  plaintiff  were  nonsuit;  the  amercement  to  which 
the  plaintiff  was  subject  in  such  a  case  pro  falso  clamore  suo, 
going  entirely  to  the  king.  This  however  was  remedied  by 
statute.  By  Stat.  Gloucester,  6  Edw.  I.  c.  1.  {Bob.  Dig.  107.) 
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the  plaintiff  in  all  actions  in  which  he  recovers  damages,  shall 
also  recover  against  the  defendant  his  costs  of  suit:  which 
statute  extends  to  all  cases  in  which  single  damages  have 
been  given  by  a  subsequent  statute;  (1  T.  R.  73.)  and  also  to 
cases  where  an  action  is  given  to  a  patty  grieved,  (7  T.  R. 
268.  W illes,  440.  1  Salk.  206.  2  Bac.  Abr.  Costs,  E.  3.)  but  not 
to  qui  tarn  actions  by  a  <o. union  informer,  (1  Sulk.  206.)  and 
as  to  defendants  they  are  also  now  entitled  to  costs  if  they 
have  a  verdict,  or  if  the  plaintiff  be  nonsuit  after  appearance, 
in  all  actions  in  which  the  plaintiff  would  be  entitled  to  costs 
if  he  recovered.  (4  J.  I.  c.  3.  Rob.  Dig.  129.  23  H.  Tin.  6. 
15.  Rob.  Dig.  120.) 

But  the  statute  of  Gloucester,  giving  costs  to  the  plaintiff 
in  all  cases  where  he  recovered  damages,  as  above  mentioned, 
was  found  to  have  the  effect  of  encouraging  suits  for  very 
trifling  causes;  and  the  legislature,  therefore,  were  obliged  to 
interfere,  and  have  in  some  measure  remedied  the  evil,  by 
enacting  that  if  the  plaintiff,  in  certain  cases,  recover  less 
than  40s.  damages,  he  shall  be  entitled  to  no  more  costs  than 
damages.  The  statutes  making  this  provisiou,  shall  be  men- 
tioned more  particularly  hereafter.  {See  2  Arch.  Pr.  247.) 

So  necessary  an  appendage  or  incident  to  the  judgment 
have  costs  now  become,  that  the  defendant  may  (under  some 
circumstances)  at  an  early  period  of  the  suit,  call  on  the 
plaintiff  to  furnish  security  for  the  costs,  or  else  to  submit,  in 
our  practice,  to  a  judgment  of  nonsuit  or  non  pros.;  which 
security  extends  not  only  to  costs  already  incurred,  but  also 
to  th<'  prospective  costs  of  the  suit.  (1  Barn.  <$•  Aid.  331.) 
and  therefore  the  recognizance  or  obligation  entered  into  by 
th«  plaintiff  and  his  sureties,  should  be  devised  so  as  to  bind 
them  to  the  payment  of  costs  in  case  the  plaintiff  should  not 
prosecute  his  suit  with  effect.  (See  1  Peters9  Rep.  233.)  By  a 
rule  of  the  District  Court,  (R.  26.  Philad.)  it  is  ordered, 
«« that  in  cases  where  the  plaintiff  resides  out  of  the  State,  in 
qui  tarn  actions,  in  suits  on  administration  or  office  bonds,  or 
when  the  plaintiff,  after  suit  brought,  has  taken  the  benefit  of 
the  insolvent  laws,  the  defendant  on  motion  and  affidavit  of  a 
just  defence  against  the  whole  demand,  may  have  a  rule 
that  the  plaintiff  give  security  for  costs  at  or  before  some 
period  to  be  appointed  by  the  court,  and  for  want  of  such  se- 
curity, the  court  on  motion,  may  order  judgment  of  nonsuit 
to  be  entered."  In  tfie  other  courts,  there  is  no  express  rule; 
but  they  pursue  the  English  practice  which  provides  for  hot 
two  cases — an  infant  suing  by  prochein  amy,  and  plaintiff 
resident  abroad.  As  the  case  of  infancy  depends  upon  the 
common  law,  and  not  npon  any  written  order  of  the  English 
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courts,  it  may,  notwithstanding  that  the  rule  of  the  District 
Court  does  not  include  it,  still  be  law  in  that  court. 

It  is  no  objection  to  the  motion,  that  the  defendant  himself 
resides  out  of  the  State,  and  he  will  not  be  compelled  to  give 
security  himself,  in  order  to  entitle  him  to  it  from  the  plaintiff. 
(6  Taunt.  379.) 

In  the  practice  of  the  English  courts,  it  would  be  too  late, 
after  notice  of  trial  given,  to  make  this  motion,  if  the  defen- 
dant had  an  opportunity  of  making  an  earlier  application. 
(2  Arch.  Pr.  193.)  But  in  this  State,  it  is  never  too  late  to 
grant  a  rule  for  security  for  costs,  when  it  will  not  delay  the 
trial.  (2  Dall.  179.  £.  C.  1  Yeates,  176.)  It  cannot,  however, 
be  made  in  bailable  actions,  until  after  bail  has  been  put  in, 
and  justified,  (2  Arch.  Pr.  193.)  unless  the  defendant  be  in 
custody.  (Zftid.) 

In  the  present  section  we  propose  considering  costs  in  ge- 
neral under  the  following  order: 

I.  Of  costs  on  verdict  in  the  different  actions. 
1st,  For  plaintiff— 2d,  for  defendant. 

II.  Of  costs  on  several  issues. 

III.  OP  costs  in  actions  by  and  against  particular  persons. 

IV.  Of  double  and  treble  costs. 

V.  Of  costs  on  reference  and  arbitration: 

1st,  In  references  at  common  law  and  under  the  acts  of 
1705  and  1806. 
2d,  In  compulsory  arbitration  under  the  act  of  1810. 

I.  Of  costs  on  verdict  in  the  different  actions:  and  1st,  on  ver- 
dict for  the  plaintiff: 

The  general  rule,  established  by  the  statute  of  Gloucester, 
is  that  the  plaintiff  is  entitled  to  costs  in  all  cases  where  he 
•recovers  damages.  This  rule  is  somewhat  restrained  by 
the  act  of  20th  March,  1810,  (5  Sin.  Laws,  161.)  giving 
jurisdiction  to  justices  of  the  peace  in  all  causes  of  action 
arising  in  contract,  (with  certain  exceptions)  where  the  sum 
demanded  is  not  above  one  hundred  dollars;  and  by  the  26th 
section,  any  person  who  shall  bring  suit  in  court,  for  a  debt 
or  demand  made  cognisable  by  the  justices,  is  debarred  from 
costs,  unless  before  the  issuing  of  the  original  writ  he  files 
in  the  office  of  the  prothonotary,  his  oath  or  affirmation,  that 
he  verily  believes  « the  debt  due  or  damages  sustained,  ex- 
ceed the  sum  of  one  hundred  dollars."  Wherever  therefore  the 
defendant  has  a  set-off  of  definite  amount,  the  plaintiff  must 
know,  with  reasonable  certainty,  the  amount  of  the  balance 
due  him,  and,  of  course,  be  able  to  make  the  necessary  affi- 
davit, in  case  it  should  exceed  the  limit  of  a  justice's  juris*- 
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diction,  and  it  is  no  longer  optional  with  the  defendant  to  set- 
off or  not  before  the  justice,  because  by  the  seventh  section 
of  the  above  act,  he  is  compelled  to  make  it,  if  it  be  for  a  sum 
Within  the  jurisdiction  of  the  justice.  (3  Serg.  Sf  R.  391.) 

This  provision  of  the  act  seems'  to  be  applicable  only  to 
cases  of  defalcation  of  a  definite  sum;  therefore  where  the 
plaintiff  brought  debt  in  the  Common  Pleas  on  a  single  bill 
for  one  hundred  dollars,  given  on  the  sale  of  a  horse,  the  de- 
fendant gave  in  evidence  a  warranty  of  the  horse  and  a 
breach  thereof,  in  consequence  of  which  the  jury  gave  the 
plaintiff  a  verdict  for  less  than  one  hundred  dollars,  it  was 
held  that  the  plaintiff  was  entitled  to  costs,  although  he  had 
filed  no  previous  affidavit,  because  the  set-off  or  cross  demand 
being  unliquidated,  the  plaintiff  could  not  conscientiously 
make  the  affidavit.  (3  Serg.  &  R.  388.)  It  may  be  well  also, 
to  remark,  that  the  action  of  trespass  is  not  at  all  included  in 
that  clause  of  the  act  which  takes  away  costs  if  less  than  one 
hundred  dollars  be  recovered.  (See  6  Serg.  &  R.  87.) 

In  trespass,  the  general  rule  is  that  the  plaintiff  shall  have 
costs,  if  he  have  a  verdict,  however  trifling  the  damages  may 
be.  This  rule,  however,  is  considerably  narrowed  by  the  fol- 
lowing statutes.  By  22  and  23  C.  n.  c.  9.  which  is  in  force  in 
Pennsylvania,  {Rob.  Dig.  138.)  in  all  actions  of  trespass,  as- 
sault and  battery  and  other  personal  actions,  wherein  the  judge 
at  the  trial  shall  not  certify  under  his  hand,  upon  the  back  of 
the  record,  that  an  assault  and  battery  was  sufficiently  proved, 
or  that  the  freehold  or  title  of  the  land  was  chiefly  in  question, 
if  the  jury  find  damages  under  40s.  the  plaintiff  shall  recover 
no  more  costs  than  damages.  Notwithstanding  the  generality 
of  the  words  «  other  personal  actions,"  this  statute  has  always 
been  confined  to  actions  of  assault  and  battery,  and  to  such 
personal  actions  as  relate  to  the  freehold,  or  to  things  fixed  to 
the  freehold,  that  is,  in  cases  where  the  freehold,  may  by  pre- 
sumption come  in  question.  (Salk.  308.  3  Selwyn,  1 134.  Bui.  J\T. 
P.  329.  1  Taunt.  357.)  It  does  not  extend,  therefore,  to  trespass 
de  bonis  asportatis,  nor  to  trespass  for  breaking  plaintiff's  close, 
artti  impounding  his  cattle,  nor  to  trespass  and  assault  upon, 
and  criminal  conversation  with,  the  plaintiff's  wife,  nor  to 
assault  or  false  imprisonment.  (1  Str.  633-4.  534.  551.  645. 
3  Wils.  319.  and  see  2  Arch.  Pr.  248.)  But  in  an  action  for 
assault  and  battery,  and  tearing  the  plaintiff's  clothes,  if  the 
plaintiff  have  a  verdict  for  less  than  40s.  he  shall  have  iio 
more  costs  than  damages  unless  the  judges  certify;  because 
the  tearing  of  the  clothes  is  a  mere  consequence  of  the  bat- 
tery and  not  a  substantive  cause  of  action.  (5  T.  R.  482.  1  H. 
Bl.  291.)  Even  in  cases  clearly  within  the  statute  however,  if 
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the  defendant  plead  a  justification,  the  plaintiff  shall  have  full 
costs,  although  the  verdict  be  for  less  than  40s:  (1  Browne, 
197.  I  East,  350.  3  Bam  &  Md.  443.  4  Taunt,  98.)  and  as 
under  the  plea  of  non.  cul.  with  leave  to  give  the  special  mat- 
ter in  evidence,  the  defendant  may  by  our  practice  prove  every 
thing  that  amounts  to  a  justification,  it  is  uniecessary  that 
the  justification  should  appear  from  the  record  if  the  defen- 
dant actually  justified.  (1  Browne,  197.) 

But  by  8  and  9  W.  III.  c.  11.  {Rob.  Big.  139.)  if  the  judge 
certify  that  the  trespass  was  wilful  and  malicious,  the  plain- 
tiff shall  have  his  full  costs,  although  the  verdict  be  for  less 
than  40s.  {See  Hullock,  94.  99.)  Where  the  trespass  has  been 
committed  after  notice,  the  judge  usually  certifies  under  this 
act,-  {See  6  T.  R.  11.)  but  it  is  perfectly  discretionary  with 
him  to  do  so,  or  not,  (3  East,  495.)  and  he  will  not  certify  if 
it  appear  that  the  trespass  was  committed,  for  the  purpose  of 
asserting  a  disputed  right.  {lb.)  The  certificate  in  this  case, 
may  it  seems,  be  granted  out  of  court.  (1  T.  R.  636.) 

The  plaintiff's  general  right  to  costs  lias  been  further  re- 
strained by  the  21st  of  James  I.  c.  16.  of  which  the  4th  sec- 
tion of  our  act  of  limitations  passed  27th  March,  1713,  (1 
Sm.  Laws,  77.)  is  a  copy.  It  declares  that  in  all  actions  upon 
the  case  for  "  slanderous  words"  if  the  damages  found  be 
under  40s.  the  plaintiff  shall  recover  no  more  costs  than  dam- 
ages. {See  4  Ycates,  546.)  This  statute  however,  extends  only 
to  such  words  as  are  actionable  of  themselves;  (2  Bac.  dhr. 
Costs,  B.  2.  Hullock,  27-34.)  and  it  is  settled  that  the  statute  does 
not  extend  to  slander  of  title,  for  that  is  not  so  properly  a 
slander  as  a  cause  of  damage.  (Cro.  Car.  141.  Sir.  645.  See. 
Rob.  Dig.  119.)  In  all  other  actions  on  the  case  for  torts,  the 
plaintiff  is  entitled  to  his  full  costs  of  suit,  however  trifling 
the  damages  may  be.  In  England  the  rule  is  similar,  unless 
the  judge  certify  under  the  statute  43  Eliz.  c.  6.  which  is  not 
declared  to  be  in  force  in  Pennsylvania. 

In  England  the  power  of  the  judges  is  taken  away  by  the 
statute  as  to  giving  costs  de  incremento,  where  the  damages 
are  under  forty  shillings,  but  although  the  court  cannot  in- 
crease the  costs,  the  jury  are  not  bound  bij  the  statute,  and 
therefore,  they  may  give  ten  founds  costs^  where  they  give  but 
ten  pence  damages;  so  where  they  give  less  than  40s.  they  may 
give  full  costs  (I  Salk.  207.  1  Yeates,  253.)  and  this  rule  has 
been  adopted  by  the  Supreme  Court  in  construing  our  act  of 
assembly.  (3  Binn.  321.)  The  true  reason  why  the  court  is 
bound  while  the  jury  are  not,  seems  to  be,  that  there  being  no 
measure  of  damages  in  those  cases  which  fall  within  these 
statutes,  the  jury  are  not  bound  to  give  damages  eo  nomine, 
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but  may  substantially  do  the  same  thing  in  another  form,  by 
increasing  the  costs  to  the  amount  of  the  damages  intended  to 
be  given.  (4  Serg.  &  R.  419.)  The  construction  of  the  statute 
always  has  been,  that  although  the  court  cannot  add  the  costs 
de  incremento,  yet  the  jury  may  find  any  sum  in  costs  they 
please.  (6  Vh.  Costs,  L.  pi.  56.)  Thus  in  trespass  quart  clau- 
sum  /regit  the  jury  may  give  full  costs  although  they  find 
damages  under  40s.  and  the  judge  does  not  certify  that  the 
freehold  was  in  question.  (4  Serg.  Sf  R.  417.)  This  construc- 
tion will  not,  however,  be  extended  beyond  adjudged  cases, 
and  the  propriety  of  having  extended  it  so  far  is  reasonably 
doubted.  (Fide  3  Binn.  523.  4  Binn.  11.  6  Serg.  $  R.  39.) 

It  is  provided  by  the  statute  of  Gloucester,  that  the  de- 
mandant may  recover  against  the  tenant  the  costs  of  his  writ 
purchased,  (which  by  a  liberal  interpretation,  has  been  con- 
strued to  extend  to -the  whole  costs  of  his  suit,)  together  with 
the  damages  given  by  that  statute;  and  that  this  act  shall  hold 
place,  in  all  cases  where  a  man  recovers  damages.  This  was 
the  origin  of  costs  de  incremento.  (2  Tidd,  865.)  For,  though  in 
reality,  costs  were  always  considered  and  included  in  the 
quantum  of  damages,  in  such  actions  where  damages  were 
given,  yet  they  were  frequently  inadequate  to  the  plaintiff's 
expenses,  and  therefore  the  statute  ordered  costs  to  be  also 
added;  which  in  England  are  entered  on  the  roll  as  increase 
of  damages  by  the  court.  (3  Bl.  Com.  399.) 

The  plaintiff  has  consequently  now  a  right  to  costs,  in  all 
cases  where  he  was  entitled  to  damages  antecedent  to,  or  by 
the  provisions  of  the  statute  of  Gloucester,  but  not  in  cases 
where  no  damages  were  recoverable  at  common  law.  (See  2 
Tidd,  865.)  In  giving  their  verdict  in  actions  of  debt  or  eject- 
ment, the  jury  say  they  find  for  the  plaintiff  six  cents  dam- 
ages and  six  cents  costs,  in  order  that  the  court  may  con- 
sistently add  the  increase  of  costs  to  the  damages.  In  cases 
Where  the  verdict  is  for  damages,  they  find  so  much  damages 
and  six  cents  costs.  (Vide  Brae.  L.  Mis.  196.)  In  ejectment 
the  plaintiff  is  entitled  to  costs  if  he  obtain  a  verdict,  and 
costs  are  awarded  by  the  court  on  reports  of  referees,  though 
they  are,  in  Pennsylvania,  seldom  or  never  specified  in  eject- 
ment causes.  (1  Yeates,  156.) 

By  the  act  of  20th  March,  1810,  (5  Sm.  Laws,  158.)  the 
original  jurisdiction  of  the  Supreme  Court,  in  the  city  and 
county  of  Philadelphia,  was  restored  in  all  civil  actions 
wherein  the  matter  in  controversy  is  of  the  value  of  500 
dollars  and  upwards:  but  there  is  no  restriction  as  to  costs. 
It  follows,  therefore,  that  in  all  cases  where  the  court  has 
jurisdiction,  costs  are  of  course.  The  act  of  September,  1786, 
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(2  Sm.  Laws,  392.)  discouraged  suits  for  small  matters,  by 
refusing  costs  where  not  more  than  50  pounds  were  recovered. 
Tlje  act  of  March,  1810,  did  the  same  thing  in  a  different,  but 
more  effectual  way,  that  is  to  say,  by  denying  any  jurisdic- 
tion in  cases  where  the  value  of  the  matter  in  controversy  was 
not  at  least  500  dollars.  (Pr.  Tilghman,  C.  J.  4  Serg.  &  R. 
79.)  All   disputes  arising  out  of  a  policy  and  joined   in  the 
same  action,  are  therefore  considered  the  matter  in  contro- 
versy, and  if  the  plaintiff  to  a  demand  for  a  total  loss  ex- 
ceeding 500  dollars,  join  a  count  for  money  had  and  received, 
to  recover  back  the  premium,  though  the  amount  of  such  pre- 
mium demanded  be  less  than  500   dollars,  he  is  entitled  to 
costs  if  he  recover  only  on  the  count  for  money  had  and  re- 
ceived. (Ibid.  78.)  So  where  in  trespass,  the  case  was  arbi- 
trated before  declaration  filed,  and  the  award  was  250  dollars, 
and  it  was  proved  that  the  plaintiff's  demand  before  the  ar- 
bitrators exceeded  500  dollars,  it  was  held  that  he  was  en- 
titled to  costs.  (3  Serg.  <$•  R.  461.)  In  tort  the  plaintiff  having 
a  right  to  estimate  his  damages  at  any  sum,  the  amount  stated 
in  the  declaration  is  the  only  criterion  to  be  resorted  to,  in 
settling  the  jurisdiction.*  If  therefore,  the  damages  are  laid 
at  500  dollars,  the  plaintiff  gets  costs  although  he  recovers  a 
smaller  sum.  (lb.  1  Serg.  &  R.  269.  S.  P.  l  Yeates,  1.)  And 
in  the  District  Court  of  this  county,  which  has  jurisdiction 
only  of  cases  where  the  demand  exceeds  one  hundred  dollars, 
a  rule  similar  in  principle  obtains.  (2  Browne,  38.1b.  271.) 
All  original  jurisdiction  being  now  taken  from  the  Supreme 
Court,  the  decisions  above  quoted  are  useful,  so  far  only  as 
they  are  connected  with  similar  questions  in  the  courts  pos- 
sessing such  jurisdiction.  The  act  of  September,  1786,  §  5. 
(2  Sm.  Laws,  392.)  which  first  extended  original  jurisdiction 
to  the  Supreme  Court  in  Philadelphia  county,  provides,  that 
if  any  party  should  bring  any  suit  therein  and  not  recover 
more  than  50  pounds,  he  should  be  allowed  no  costs  of  suit. 
A  jury  might,  however,  in  addition  to  a  penalty  of  50  pounds, 
give  nominal  damages  in   an   action  of  debt  by  the  party 
grieved,  and  in  such  case  the  plaintiff  wag  entitled  to  full  costs 
under  the  act  of  assembly.  (1  Yeates,  405.) 

Where  the  cause  is  made  a  remanet,  that  is  remains  on  the 
list  untried  for  want  of  time,  the  costs  incurred  in  bringing 
up  witnesses,  &c.  are  allowed  to  the  party  ultimately  prevail- 


*  'In  the  case  of  an  ejectment,  the  court  would  be  obliged  to  receive 
affidavits  as  to  the  value  of  the  controversy;  but  in  most  cases  it  may  be 
ascertained  from  the  nature  of  the  dispute  and  evidence  in  the  cause.' 
(Per  Cur.  2  JBrowne,  274.) 
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ing;  and  the  same  where  a  cause  goes  off  upon  any  other  oc- 
casion, without  the  fault  or  contrivance  of  the  parties,  and  is 
afterwards  brought  to  trial.  (5  Burr.  2693.) 

The  plaintiff  is  not  entitled  to  costs  in  a  popular  action,  for 
the  whole  or  part  of  the  penalty  given  by  statute  to  a  com- 
mon informer,  unless  they  are  expressly  given  him  by  statute; 
(2  Tidd,  866.)  for  costs  were  not  recoverable  at  common  law, 
and  the  statute  of  Gloucester  gives  the  defendant  costs,  only 
in  cases  where  he  shall  recover  his  damages;  (2  Jlrch.  Pr. 
247.)  but  in  actions  on  statutes  by  parties  grieved — the  plain- 
tiff, if  he  have  a  verdict,  is  entitled  to  costs,  as  in  other  cases. 
(1  Salk.  206.  See  2  Arch.  Pr.  248.  250.) 

The  commonwealth  is  not  liable  for  costs  on  her  own  pro- 
secutions, whether  civil  or  criminal.  This  exemption,  whether 
it  be  called  prerogative  or  privilege,  is  founded  on  the  sove- 
reign character  of  the  State,  amenable  to  no  judicial  tribunal, 
and  subject  to  no  process.  (8  Serg.  &  R.  153.  5  Serg.  &  R. 
195.)  But  this  exemption  of  the  State  is  not  communicated  nor 
communicable  to  those  who  sue  in  her  name  and  for  their  own 
exclusive  benefit,  the  action  not  being  hers,  nor  under  her  con- 
front. (8  Serg.  Sf  R.  154.)  Therefore,  in  actions  on  official 
bonds  sued  in  the  name  of  the  commonwealth,  for  the  use  of 
parties  aggrieved,  or  in  actions  brought  by  an  assignee  of  the 
State,  the  court  would  look  to  the  real  party  on  the  record,  and 
compel  him  to  pay  the  costs.  {Ibid,  see  also  Stat.  24.  H.  vm.  c. 
8.  Rob.  Dig.  123.)  The  act  of  March,  1824,  (Pamphlet  Laws, 
p.  32.)  forms,  however,  an  exception  to  the  rule  above  laid 
down.  The  second  section  directing  the  method  of  proceeding 
against  retailers  of  foreign  merchandise,  for  the  duty  there- 
on, provides  that  «  upon  an  appeal  by  a  defendant  in  such 
action,  the  jury  or  arbitrators  trying  the  cause  shall  decide 
whether  the  party  appealing  or  the  commonwealth  shall  pay 
the  costs  of  suit;  and  when  the  decision  is  against  the  com- 
monwealth, the  costs  shall  be  paid  out  of  the  county  treasury; 
but  in  no  case  shall  the  commonwealth  pay  costs,  except 
where  the  party  appealing  is  not  a  retailer  of  foreign  mer- 
chandise; or  has  not  produced  any  other  testimony  on  the 
appeal  than  was  produced  before  the  justice." 

In  like  manner  the  United  States  are  not  subject  to  the 
payment  of  costs.  (3  Cranch,  73.  2  Wheaton,  395.) 

When  there  are  several  defendants  who  succeed  in  the  ac- 
tion, the  plaintiff  may  pay  costs  to  which  of  them  he  pleases; 
(Str.  516.  1203.)  and  if  they  fail,  each  of  them  is  answerable 
for  the  whole  costs.  (Bull.  JV.  P.  335.) 

2d,  Of  costs,  on  verdict  for  the  defendant: 

Wherever  a  plaintiff  would  be  entitled  to  costs,  if  he  reco- 
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vered,  the  defendant  shall  have  his  costs  if  a  verdict  he  found 
for  him.  4  J.  I.  c.  5.  and  see  23.  H.  vm.  c.  15.  Rob.  Big.  129. 
120.  Hullock,  121.  134.)  Also,  in  actions  upon  penal  statutes, 
.  hy  common  informers,  the  defendant  is  entitled  to  his  costs,  if 
he  have  a  verdict.  (See  2  Arch.  Pr.  250.  Hullock,  214.)  When 
one  of  several  defendants  lets  judgment  go  by  default,  and  the 
other  pleads  a  plea,  which  goes  to  the  whole  declaration,  and 
shows  that  the  plaintiff  had  no  cause  of  action,  if  this  plea  be 
found  for  the  defendant  who  pleaded  it,  he  shall  have  costs; 
and  being  an  absolute  bar,  the  other  defendant  shall  have  the 
benefit  of  it,  and  shall  not  pay  costs  to  the  plaintiff.  (1  Lev. 
63.  8  Mod.  217.  2  H.  Bl.  28.)  But  when  the  plea  goes  merely 
to  discharge  the  party  pleading  it,  then  the  other  party  shall 
pay  costs  though  it  be  found  against  the  plaintiff.  (Cro.  Jac. 
134.  ca.  7.  3  T.  R.  656.) 

In  trespass,  assault,  false  imprisonment,  or  ejectment,  if 
there  be  several  defendants,  and  one  of  them  is  acquitted,  he 
shall  recover  his  costs  in  the  like  manner  as  if  a  verdict  had 
been  given  against  the  plaintiff,  unless  the  judge  shall  imme- 
diately after  the  trial,  in  open  court,  certify  upon  the  record 
that  there  was  a  reasonable  cause  for  making  such  person  a 
defeudant.  (8  &  9  W.  in.  c.  1 1.  Rob.  Dig.  139.)  This  statute 
does  not  however  extend  to  replevin;  (3  Burr.  1284,)  or  to 
trespass  on  the  case  for  a  tort;  (2  Str.  1005.)  or  trover; 
(Barnes,  139.)  and  in  all  cases  not  within  this  statute,  if  the 
plaintiff  proceed  to  trial  against  several  defendants,  and  ob 
tain  a  verdict  against  any  one  of  them,  the  others  will  not  be 
entitled  to  costs.  But  if  some  only  of  several  defendants  pro- 
ceed to  trial,  the  others  having  suffered  judgment  by  default, 
and  those  who  proceed  to  trial  obtain  a  verdict,  the  defendants 
who  obtain  a  verdict  in  such  a  case  are  entitled  to  their  costs 
under  the  above  statute  of  4  J.  I.  c.  3.,  although  the  plaintiff 
have  his  judgment  and  costs  against  the  others  who  suffered 
judgment  by  default.  (2  H.  Bl.  28.  See  6  Taunt.  398.)  In  cases 
within  the  act,  if  the  defendants  have  pleaded  jointly,  only 
40s.  costs  are  allowed  to  the  defendants  acquitted.  (2  M.  &  S. 
172.  2*5re/i.  Fr.  250.) 

Where  a  suit  has  been  carried  on  for  the  use  of  an  assignee, 
the  nominal  plaintiff  being  insolvent,  the  court  will  permit 
the  defendant,  after  verdict,  to  suggest  upon  the  docket  that 
the  suit  was  for  the  use  of  the  assignee,  and  will  rule  him  to 
pay  the  costs.  (1  Binn.  496.)  So  in  an  action  by  the  assignee 
of  a  bond  irregularly  assigned,  brought  in  the  name  of  the 
obligee  for  the  former's  use,  the  court  will  compel  the  assignee 
to  pay  the  costs.  (8  Serg.  8f  R.  154.) 

The  act  of  March,  1810*,  §  4.  (5  Sm.  Laws,  163.)  regula- 
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ting  costs  on  appeals  from  the  judgments  of  justices  of  the 
peace,  directs  that  "when  the  plaintiff  is  the  appellant,  he 
shall  he  bound  to  pay  the  costs,  if  the  judgment  of  the  justice 
be  affirmed  by  the  court,  or  if  he  recovers  less  than  he  did 
before  the  magistrate."  There  is  no  provision  in  the  act  as  to 
costs  when  the  plaintiff  appeals  from  a  judgment  of  a  justice 
in  favor  of  the  defendant  for  a  sum  certain,  which  the  plain- 
tiff reduces  on  the  appeal;  but  it  has  been  ruled,  that  in  such 
cases,  the  plaintiff  is  not  entitled  to  costs.  (3  Serg.  &  R.  308.) 
But  if  he  recovers  more  on  an  appeal,  he  is  entitled  to  full 
costs,  although  on  the  appeal  he  exhibits  new  testimony. 
(Bennetv.  Loyd.  C.  P.  Phil.  1820.  Whar.  Dig.  378.) 

When  the  defendant  appeals,  and  obtains  a  reversal  or 
abatement  of  the  amount  of  the  justices  judgment,  he  is 
entitled  to  his  daily  pay  of  fifty  cents,  counsel  fee  of  four 
dollars  and  costs,  provided  he  produces  no  evidence  before 
the  court  other  than  that  which  he  exhibited  before  the  jus- 
tice or  referees.  But  if,  when  before  the  magistrate,  he  was 
refused  time  to  prepare  or  produce  his  proof,  or  in  case  of 
judgment  against  him  by  default,  the  plaintiff  refused  his 
consent  to  a  rehearing,  the  defendant  is  entitled  to  costs  when 
he  obtains  a  reversal  or  abatement  of  the  amount  of  such 
judgment.  ( Vide  I  Browne,  202.)  Should  the  defendant  fail 
to  establish  either  of  these  points,  after  producing  new  evi- 
dence, the  plaintiff  will  be  entitled  to  full  costs  although  he 
recovers  less  than  he  did  before  the  magistrate.  (Boydv.Har- 
berger,  C.  P.  MS.  Whar.  Dig.  378.)  So  if  the  defendant  by 
producing  new  evidence  on  an  appeal  irt  trespass,  obtains  a 
vordict  in  his  favor,  it  has  been  ruled  that  under  this  section 
of  the  act  he  must  patj  costs  to  the  plaintiff  notwithstanding 
the  words  of  the  act  which  only  declare  that  in  such  case  the 
defendant  shall  not  recover  costs.  (White  v.  Plantou,  C.  P. 
Phil.  1825.  MS.  Sed  vide  4  Serg.  $  R.  199.)  The  materi- 
ality of  the  new  evidence  so  adduced  by  the  defendant  cannot 
be  enquired  into  on  a  question  of  costs;  it  is  sufficient  to  pre- 
clude the  defendant  from  recovering  costs,  that  he  produced 
new  testimony.  (Feeny.v.  M' Farland,  C.  P.  MS.  Whar.  Dig. 
378.)  The  plaintiff  is  also  entitled  to  costs,  if  on  an  appeal 
by  the  defendant,  the  justices'  judgment  be  affirmed;  or  if 
the  plaintiff  recovers  more,  whether  new  evidence  be  pro- 
duced or  not. 

The  party  desirous  of  obtaining  or  avoiding  costs  should 
apply  for  a  rule  to  show  cause  why  judgment  should  not  be 
entered  in  his  favour  for,  or  in  his  opponents,  without,  costs 
before  the  judgment  becomes  final.  It  is  generally  obtained 
as  soon  as  the  verdict  is  recorded.  A  motion  of  this  kind  is 
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too  late  after  judgment  and  execution.  (1  Yeates,  1,  Shoema- 
ker v.  Brown,  C.  P.  Philad.  1825.  JUS.) 

By  the  act  of  1767,  (1  &m.  Laws,  271.)  costs  are  awarded 
to  the  defendant  upon  all  judgments  as  in  cases  of  nonsuit, 
wherever  he  would  upon  nonsuit  be  entitled  to  such  costs;  and 
the  statute  8  Eliz.  c.  2.  (Rob.  Dig.  125.)  gives  damages  and 
costs  to  defendants  maliciously  vexed  hy  process  of  latitat,  ca- 
jrias,  &c,  upon  default  in  the  party  suing  it  forth. 

The  plaintiff  in  replevin  is  entitled  to  costs  by  the  statute 
of  Gloucester;  the  defendant  or  avowant,  by  stat.  7  H.  vm. 
c.  4.  which  is  declared  in  force  excepting  those  parts  which 
relate  to  writs  of  quare  impedit,  and  advowsons.  (Rob,  Dig. 
117.  and  see  4  J.  I.  c.  3  lb.  129.)  By  our  act  of  assembly  the 
defendant  in  replevin  may  avow  for  rent  in  arrear,  and  make 
cognizance  generally,  and  if  the  plaintiff  becomes  nonsuit, 
discontinues  his  action,  or  has  judgment  given  against  him, 
the  defendant,  in  such  replevin  shall  recover  double  costs  of 
suit.  (Act  of  March,  1772.  1  Sm.  Laws,  372.)  If  the  plaintiff 
be  non  prossed,  the  defendant  shall  have  his  costs  as  in  other 
cases.  (See  1  T.  R.  372.)  If  there  be  two  defendants  in  re- 
plevin, one  of  whom  is  acquitted,  he  is  not  entitled  to  costs; 
(1  W.  Bl.  355.  3  Burr.  1284.)  for  replevin  is  not  within  the 
statute  8  &  9  W.  in.  c.  11.  (Rob.  Dig.  139.) 

In  proceedings  for  divorce  under  the  act  of  March,  1815, 
(6  Re.  Laws,  289.  §  12.)  the  court  has  power  to  award  costs 
to  the  party  in  whose  behalf  the  sentence  or  decree  passes, 
or  that  each  party  shall  pay  his  or  her  own  costs,  as  to  them 
shall  appear  reasonable  and  just. 

II.  Of  costs  on  several  issues: 

When  there  are  two  counts  in  the  declaration,  and  the  ue= 
fendant  pleads  to  one,  and  suffers  judgment  by  default  as  to 
the  other,  if  the  plaintiff  have  judgment  on  the  issue  he  is 
of  course  entitled  to  costs  upon  both  counts;  but  if  the  defen- 
dant obtain  a  verdict  upon  the  issue  he  will  be  entitled  to  costs 
upon  that  count,  although  the  plaintiff  must  have  his  costs 
upon  the  other.  (3  T.  R.  654.  and  see  8  Id.  467.)  But  if  is- 
sues in  fact  be  joined  upon  both  counts,  and  one  be  found  for 
the  plaintiff  and  the  other  found  for  the  defendant,  the  plain- 
tiff shall  have  his  costs  upon  the  count  found  for  him,  but  the 
defendant  is  not  entitled  to  any  costs.  (2  Dough  677.  5  East, 
261-2.  2  B.  &  P.  330.  See  6  T.  R.  599.)  Where  a  declara- 
tion, however,  consisted  of  one  count  only,  and  the  defendant 
justified  as  to  part,  the  plaintiff  then  assigned  without  taking 
issue  on  the  special  plea,  and  obtained  a  verdict,  the  court 
held  that  he  was  entitled  to  the  costs  of  all  the  pleadings.  (1  T. 
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R.  636.)  And  lastly,  if  there  be  two  counts,  and  issue  in  law 
be  joined  on  one,  and  issue  in  fact  on  the  other,  if  the  defen- 
dant succeed  upon  the  demurrer,  and  the  plaintiff  upon  the 
issue  in  fact,  the  plaintiff  shall  have  his  costs  on  the  issue  in 
fact,  but  the  defendant  shall  not  have  his  costs  on  the  issue 
in  law.  (2  Burr.  1232.  and  see  5  East,  263-4.  2  Jlrch.  Pr. 
252.  and  further  as  to  costs  on  demurrer,  ant.  p.  150.) 

III.  Of  costs  in  actions  by  and  against  particular  persons: 

In  England,  executors  and  administrators,  except  in  certain 
cases,  are  exempt  from  payment  of  costs  after  verdict  against 
them,  not  being  supposed  cognizant  of  the  ground  of  action, 
in  those  whom  they  represent,  in  such  a  manner  that  the  law 
can  infer  vexation  in  the  bringing  or  defending  the  action. 
But  in  Pennsylvania,  this  distinction  between  those  and  other 
parties,  has  never  been  introduced,  and  by  our  practice,  costs 
follow  the  verdict  in  all  cases  not  excepted  by  act  of  assembly. 
(3  Binn.  574.  And  see  Brae.  L.  Mis.  195.)  They  are  liable 
for  costs  de  bonis  propriis,  when  upon  a  plea  of  plene  admi- 
nistravit,  a  verdict  is  found  against  them.  (4  Serg.  &  R.  396.) 
So  when  they  plead  a  false  plea,  they  are  liable  for  costs  de 
bonis  propriis.  (See  3  Burr.  1368. 1  W.  Bl.  400.)  In  all  other 
cases  where  an  executor  is  liable  for  costs,  they  are  to  be 
levied  de  bonis  propriis,  if  there  be  not  goods  sufficient  of  the 
testator  to  satisfy  them.  (2  Arch.  Pr.  132-3.) 

In  actions  by,  as  well  as  against  executors  or  administra- 
tors if  they  have  a  verdict,  they  are  of  course  entitled  to 
costs  as  in  other  cases.  (2  Arch.  Pr.  130.  133.)  So  if  one  of 
several  issues  be  found  for  them — as  if  they  plead  the  gene- 
ral issue  and  plene  administravit,  and  issues  be  taken  on  both, 
and  the  issue  on  plene  administravit  be  found  for  and  the 
other  issue  against  them — they  arc  entitled  to  costs.  (1  Barn. 
$  Aid.  254.  and  see  2  Arch.  Pr.  133.) 

Executors  and  administrators,  whether  plaintiffs  or  de- 
fendants, are  exempt  from  the  payment  of  costs  on  an  appeal 
from  an  award  against  them,  under  the  compulsory  arbitra- 
tion law  of  1810.  (§  14.  5  Sm.  Laws,  136.)  The  act  provides 
that  where  they  are  the  party  appellant,  they  shall  have  an 
appeal  as  is  by  law  allowed  in  other  cases;  that  is,  they  may 
appeal  without  the  restrictions  in  the  11th,  12th,  13th  and 
14th  sections,  which  are  unsuitable  in  the  case  of  executors 
and  administrators.  (5  Binn.  510.)  When  the  right  of  appeal 
was  given  as  is  by  law  allowed  in  other  cases,  the  legislature 
must  necessarily  have  meant  other  cases  of  appeal,  as  they 
stood  independently  of  compulsory  arbitration,  wherein  nei- 
ther an  affidavit,  payment  of  costs,  or  giving  a  recognizance 
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were  made  essential  pre-requisites  to  an  appeal.  (Per  Yeates, 
J.  ib.  511.)  'This  exemption  with  regard  to  executors  or  ad- 
ministrators, is  evidently  just,  because  being  merely  trustees 
for  the  rights  of  others,  and  not  supposed  to  be  as  well  ac- 
quainted with  the  matter  in  contest  as  their  testator  or  intes- 
tate, it  would  be  hard  to  make  them  pay  costs  which  in  the 
event  of  the  suit  they  might  never  recover  again.' 

In  actions  against  executors  lor  legacies,  the  justices  of 
the  courts  respectively,  upon  consideration  of  the  report  of 
their  accounts  shall,  according  to  justice  and  equity,  either 
award  no  cost,  or  costs  out  of  the  testators'  estate,  or  in  case 
they  have  been  faulty,  in  delaying  to  pay  the  legacy  demand- 
ed, or  a  proportional  part  thereof,  without  sufficient  excuse, 
then  out  of  the  proper  estate  of  the  executors.  (See  §  5.  Act 
1772.  1  Sm.  Laws,  383.) 

An  infant  defendant  is  liable  for  costs,  although  a  guardian 
have  been  appointed.  (2  Str.  1217.  By.  104.)  In  an  action 
by  an  infant,  if  the  defendant  be  entitled  to  costs,  he  may  pro- 
ceed for  them  by  attachment  against  the  prochein  amy  or 
guardian,  (1  Str.  548.  Barnes,  128  )  or  it  seems  he  may  sue 
out  execution,  even  a  ca.  sa.  against  the  infant  himself, 
whether  he  have  sued  by  prochein  amy  or  not.  (2  Str.  1217. 
13  East,  6.) 

If  the  plaintiff  in  a  scire  facias  have  judgment  or  award  of 
execution,  lie  shall  be  entitled  to  costs;  or  if  the  plaintiff  be 
nonsuit,  discontinues,  or  if  a  verdict  pass  against  him,  the  de- 
fendant shall  be  entitled  to  costs,  by  Stat.  8  &  9.  W.  in.  c.  1 1 . 
§  3.  (Rob.  Dig.  140.)  By  the  defalcation  act  of  1705.  (1  Sm. 
Laws,  49.)  if  the.  jury  find  that  the  plaintiff,  is  overpaid, 
they  shall  give  their  verdict  for  the  defendant,  and  certify 
how  much  they  find  the  plaintiff  indebted  to  him  over  and 
above  the  sum  demanded,  which  sum  shall  be  recorded  with 
the  verdict,  and  be  deemed  as  a  debt  of  record;  and  if  the 
plaintiff  refuse  to  pay  the  same,  the  defendant  for  recovery 
thereof,  shall  have  a  scire  facias  against  the  plaintiff,  and 
bave  execution  for  the  same  with  the  costs  of  that  action. 

IV.  Of  double  and  treble  costs: 

Where  the  plaintiff  recovers  single  damages,  he  is  only  en- 
titled to  single  costs,  unless  more  be  expressly  given  him  by 
statute;  but  if  double  or  treble  damages  are  given  by  statute, 
the  plaintiff  is  in  England,  entitled  to  double  or  treble  costs, 
although  the  statute  contain  no  express  direction  to  that  effect. 
(Carth.  297.  Ld.  Raym.  19.  S.  C.  Salk.  205.  pi.  2.  and  see  14 
Johns.  328.)  The  statute  of  Gloucester  allowed  only  single 
costs,  but  double  costs  have  since  in  some  cases  been  given  ex- 
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pressly  by  act  of  assembly.  They  are  allowed  to  the  avowant 
in  replevin  as  we  have  already  seen;  (ante,  p.  £29.)  and  treble 
costs  are  awarded  to  the  defendants  in  writs  of  replevin  issued 
for  any  owners  of  goods  taken  in  execution  or  by  distress,  by 
any  sheriff,  constable,  &c,  under  the  authority  of  the  State; 
an  action  against  any  overseer  of  the  poor  or  other  person 
acting  for  him  in  his  office,  who  fails  in  such  action,  disconti- 
nues or  becomes  nonsuit,  is  liable  to  double  costs.  (Act  March, 
1771.  §  33.  1  Sm.  Laws,  345.)  In  an  action  against  a  justice 
of  the  peace  under  the  act  of  1772,  §  6.  (lb.  365.)  if  the  plain- 
tiff obtains  a  verdict,  and  the  justices  certify  on  the  back  of 
the  record  in  open  court,  that  the  injury  for  which  it  was 
brought  was  wilfully  and  maliciously  committed,   he  shall 
have  double  costs.  Double  costs  is  a  relative,  term,  and  it  has 
been  settled  that  the  plaintiff  shall  not  recover  double  costs 
in  the  Supreme  Court  when  in  the  court  below,  he  could  not 
be  entitled  to  recover  any.  (2  Dull.  184.)  By  the  act  of  1772, 
§  2.  (1  &m.  Laws,  370.)  the  plaintiff  in  a  special  action  on 
the  case  for  any  pound  breach  or  rescous  of  goods  distrained 
shall  recover  his  treble  damages  and  costs  of  suit  against  the 
offender,  or  the  owner  of  the  goods  distrained  in  case  they  be 
afterwards  found  to  have  come  to  his  possession;  (Vide  §  3  lb.) 
and  double  damages  are  expressly  given  to  any  person  im- 
prisoned or  prosecuted  without  probable  cause,  to  be  recovered 
by  action  at  common  law  against  the  informer  or  prosecutor. 
(Act  o/1705.  1  Sm.  Law's,' 56.) 

Wherever  a  plaintiff  is  entitled  to  double  or  treble  costs, 
the  costs  given  by  the  court  de  incremento,  are  to  be  doubled 
or  trebled,  as  well  as  those  given  by  the  jury.  (Cro.  Elix. 
582.  ca.  6.  Carth.  294.  321.  Str.  1048.)  According  to  the 
English  practice,  double  or  treble  costs  are  not  understood  to 
mean  twice  or  thrice  the  amount  of  single  costs  according  to 
their  literal  import,  but  double  costs  consist  of  the  single 
costs,  and  half  of  the  single  costs;  and  treble  costs,  of  the 
single  costs,  half  of  the  single  costs,  and  half  of  that  half. 
(2  Arch.  Pr.  255.  Hull.  483-4.)  In  this  State,  it  seems,  that 
so  far  as  double  costs  are  allowed,  the  words  are  understood 
literally. — But  the  allowance  extends  merely  to  the  legal  fee 
and  the  prothonotary's  costs,  as  these  only  are  strictly  con- 
sidered costs  of  court:  the  others  are  more  properly  the  costs 
of  the  party. 

V.  Of  costs  on  reference  and  arbitration. 

In  Pennsylvania,  there  are  six  species  of  awards.  First, 
Those  made  by  mutual  consent  in  pursuance  of  arbitration 
bonds,  or  other  deed  or  written  agreement  of  submission, 
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merely  entered  into  where  there  is  no  cause  in  court.  Second- 
ly, Those  made  in  a  cause  depending  in  court,  upon  consent 
of  the  parties  to  refer  the  matter  in  variance,  which  are 
awards  at  common  law.  Thirdly,  Those  made  under  a  rule 
of  court  by  virtue  of  the  stat.  9  &  10  W.  m.  c.  15.  Fourthly, 
Those  made  in  pursuance  of  the  act  of  assembly  of  1705.  (I 
Sm.  Laws,  50.)  Fifthly,  Those  made  under  the  act  of  1806# 
(4  Sm.  Laws,  326.)  And  Sixthly,  Those  made  under  the  act 
of  1810,  (5  Sm.  Laws,  131.)  which  authorises  either  party 
to  enter  a  rule  of  arbitration,  and  regulates  the  proceedings 
upon  such  arbitration.  (See  1  Vail.  314.  Addison,  216.  ICyd 
on  Awards,  34-34  k.~) 

The  subject  of  costs  in  relation  to  awards,  is  to  be  consi- 
dered, as  previously  intimated,  first,  on  references  under  the 
English  law,  and  under  our  acts  of  1705  and  1806. 

Where  there  is  no  cause  in  court,  the  award  as  to  costs 
depends  entirely  upon  the  terms  of  the  submission;  if  the  sub- 
mission give  the  arbitrator  no  authority  as  to  costs,  he  cannot 
award  them.  But  where  authority  is  given  to  him  upon  that 
subject,  he  may  order  either  party  to  pay  the  costs,  or  each 
to  pay  a  moiety,  unless  the  submission  require  that  the  costs 
abide  the  event;  or  if  the  award  be  silent  as  to  costs,  each 
party  must  pay  his  own  costs,  and  the  costs  of  the  reference 
equally.  (2  Arch.  Fr.  287.) 

Where  there  is  a  cause  in  court,  the  award,  as  to  the  costs 
of  the  reference,  depends  upon  the  terms  Of  the  rule  or  order 
under  which  the  cause  is  referred,  in  the  same  manner  as 
where  there  is  no  cause  in  court,  as  above  mentioned;  and  if 
the  rule  or  order  give  the  arbitrator  no  authority  as  to  ousts, 
he  cannot  award  them.  (lb.  Willes,  64.  7  Taunt.  213.  See  1 
Taunt.  165.)  But  if,  by  the  rule  or  order  of  reference,  the 
costs,  generally,  are  to  abide  the  event,  this  includes  the 
costs  of  the  reference  as  well  as  the  costs  of  the  cause,  ac- 
cording to  the  practice  of  the  King's  Bench;  (9  East,  436.) 
although  the  rule  is  otherwise  in  the  court  of  Common  Pleas 
(I  2?.  #  P.  34.) 

But  as  to  the  costs  of  the  action,  the  arbitrator  may  order 
either  party  to  pay  them,  without  any  express  authority  being 
given  to  him  upon  that  subject  by  the  rule  or  order  of  refer- 
ence. (2  T.  R.  644.)  If  by  such  rule  or  order,  however,  the 
Costs  are  to  abide  the  event,  the  arbitrator  cannot  exercise 
any  discretion  in  the  awarding  of  them;  but  the  party,  who 
would  have  been  entitled  to  costs  if  the  action  had  proceeded, 
shall  be  entitled  to  them  under  the  award;  and  to  the  same 
amount,  and  under  the  same  circumstances;  and  therefore, 
where  a  plaintiff  in  trespass  would  be  entitled  only  to  as  much 
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costs  as  damages,  he  shall  have  no  more  under  the  award.  (2 
Arch.  Pr.  288.)  Where  an  award  finds  costs,  without  men- 
tioning; how  much,  it  shall  be  intended  such  costs  as  are  by 
law  allowed  in  the  case;  (3  Binn.  321.)  as  if  an  award  be 
given  in  slander  for  40s.  with  costs,  it  shall  be  intended  no 
more  costs  than  damages.  But  it  is  otherwise  where  full 
costs  are  given;  (Ibid.)  or  costs  of  suit:  (6  Serg.  &  R.  86.) 
since  the  statute  of  James  I.  restraining  costs  in  slander, 
where  the  damages  are  under  40s.,  though  binding  on  the 
court,  is  not  so  upon  the  jury.  (3  Binn.  321.  vide  ant.  p.  223. 
4.  Serg.  Sf  R.  417.) 

Referees  under  the  act  of  1705,  cannot  award  costs  of  suit 
in  the  Common  Pleas,  upon  a  sum,  which  by  the  laws  giving 
jurisdiction  to  justices  pf  the  peace,  will  not  carry  costs, 
unless  there  is  an  agreement  in  the  rule  that  they  shall  have 
power  over  the  costs,  or  the  plaintiff  had  made  and  filed  an 
affidavit  before  the  suit  was  brought,  that  he  believed  the  debt 
was  beyond  the  sum  within  a  magistrate's  jurisdiction.  (2 
Binn.  587.  4  Binn.  17.)  So,  under  the  acts  of  assembly, 
which  provide,  that  a  defendant  who  appeals  from  the  judg- 
ment of  a  justice,  shall  not  be  subject  to  costs,  where  less  is 
recovered  against  him  on  the  appeal  than  the  amount  of  the 
judgment  or  award  appealed  from,  unless  he  produce  new  evi- 
dence, neither  a  jury  nor  arbitrators  can  give  costs.  (4  Binn. 
5.)  For  these  provisions  as  to  the  payment  of  costs  in  refer- 
ences, on  certain  events,  may  be  considered  as  restrictions, 
which  take  away  as  effectually  the  power  of  arbitrators  over 
costs,  as  those  inserted  in  a  submission  to  reference  at  com- 
mon law.  {Ibid,  sed  vide,  4  Serg.  &  R.  419.  6  Serg.  6f  R.  39.) 

Costs  are  seldom  or  never  specified  in  reports  of  referees 
in  actions  of  ejectment,  yet  they  will  be  allowed  to  the  plain- 
tiff, although  the  referees  should  award  in  his  favor  without 
finding  costs.  References  in  such  cases  are  entered  into  to 
ascertain  in  whom  the  title  is,  and  the  costs  are  consequential 
thereon.  (1  Feates,  159.) 

Referees  under  the  act  of  1806,  are  allowed  each  one  dol- 
lar per  day  for  their  services,  which  sum  is  taxed  with  the 
other  costs  of  suit;  «  but  if  either  party  do  not  appear  on  the 
day  appointed  for  the  referees  to- meet,  the  party  neglecting  to 
appear,  either  by  himself,  his  agent  or  attorney,  shall  be  liable 
for  all  costs  which  may  have  accrued  on  that  day  in  the  ac- 
tion, unless  it  be  made  appear  to  the  satisfaction  of  the  referees 
that  the  absent  party  could  not  attend.  (§  4.  4  Sm.  Laws,  528.) 

By  the  third  section  of  the  same  act,  if  the  plaintiff  files 
exceptions  to  an  award  under  this  act,  « and  the  same  is  final- 
ly set  aside,  and  he  shall  again  prosecute,  his  action,  either  in 
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a  court  of  justice,  or  before  other  referees,  and  shall  not  re- 
cover a  sum  equal  or  greater  than  was  first  awarded,  he 
shall  not  have  judgment  for  costs,  and  shall  pay  the  defen- 
dant seventy-five  cents  per  day,  while  attending  on  the  same; 
and  if  the  defendant  file  such  exceptions,  and  the  award  be 
set  aside  by  the  court,  and  the  plaintiff  by  a  new  action,  shall 
recover  a  sum  equal,  or  greater  than  the  original  award, 
then,  and  in  that  case  the  plaintiff  shall  have  judgment,  for 
all  the  costs  accrued  on  such  suit,  together  with  seventy-five 
cents  per  day  whilst  attending  the  same.'* 

Secondly, — Of  costs  in  compulsory  arbitration,  under  the 
act  of  March,  1810.  (5  Sm.  Laws,  131.) 

The  arbitrators  have  no  power  to  award  costs  when  they 
find  for  the  plaintiff  in  a  sum  below  the  jurisdiction  of  the 
court.  (1  Browne,  193.  231.  See  also  4  Binn.  5.)  And  although 
they  award  that  each  party  shall  pay  his  own  costs,  yet  if  the 
sum  awarded  carry  costs,  {Vide  ante  p.  11.)  or  if  it  have 
been  reduced  below  one  hundred  dollars  by  a  set-off,  (the  affi- 
davit under  the  act  of  assembly  being  previously  filed,) 
(ante  p.  221.)  the  plaintiff  is  entitled  to  costs.  (2  Serg.  &  R. 
550.)  Where  an  award  was  in  favour  of  the  plaintiff  for  a 
sum  within  the  jurisdiction  of  the  court,  and  "that  the  plain- 
tiff pay  the  costs,"  the  court  directed  judgment  to  be  enter- 
ed for  the  plaintiff  with  costs.  (2  Browne,  24.)  But  it  has 
been  recently  determined  that  a  court  of  Common  Pleas  has 
no  authority  to  do  this;  for  they  have  no  power  to  alter  an 
award  of  arbitrators,  even  if  it  be  illegal  on  the  face  of  it. 
(8  Serg.  &  R.  391.)  If  therefore  arbitrators  award  costs  to  a 
party  who  is  not  entitled  to  them,  the  court  cannot  enter 
Judgment  on  the  award  without  costs;  but  the  dissatisfied 
party  must  appeal  to  the  Court  of  Common  Pleas,  or  bring  it 
before  the  Supreme  Court,  by  writ  of  error.  (Ibid.) 

The  eleventh  section  of  the  act  provides  that  no  appeal 
shall  be  allowed  to  either  party  from  an  award  of  arbitrators, 
until  the  appellant  pay  all  the  costs  that  may  have  accruo.d  on 
such  suit  or  action.  A  subsequent  section,  however,  author- 
ises an  appeal  by  executors  or  administrators  without  a  com- 
pliance with  this  rule.  (Ante  p.  230.)  The  appellant  must  also 
pay  the  costs  of  a  former  award,  which  had  been  set  aside  by 
the  court,  when  they  impose  no  conditions  as  to  the  payment 
of  the  costs.  According  to  the  usual  practice,  it  is  under- 
stood that  they  are  to  abide  the  final  event  of  the  suit;  they 


*  In  all  cases  when  a  verdict  of  a  jury  is  set  aside,  a  new  trial  shall  be 
had  on  the  same  conditions,  as  to- costs  and  daily  pay,  as  are  above  pre- 
scribel!.  t'Tde  ante,  p.  215 
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are  thrown  into  the  general  mass  of  costs,  and  it  is  as  much 
incumbent  on  the  appellant  to  pay  them,  as  any  other  costs 
previous  to  the  entry  of  an  appeal.  (Pr.  TUghman,  €.  J.  5 
Serg.  &  R.  390.) 

After  payment  of  the  costs  taxed  to  the  time  of  the  appeal, 
the  appeal  cannot  be  dismissed  because  the  appellant  refuses 
paying  other  costs  which  had  not  been  taxed  at  that  time.  But 
payment  may  be  enforced  by  an  order  of  court,  and  by  at- 
tachment on  non  compliance.  (5  Serg.  8f  R.  234.  See  1  Browne, 
150.)  The  costs  to  be  paid  by  the  appellant,  shall  nevertheless 
be  taxed  in  the  appellants  bill,  and  recovered  of  the  adverse 
party  in  such  cases  only  where  in  the  event  of  the  suit,  the 
appellant  is  entitled  to  recover  costs  agreeably  to  the  provi- 
sions contained  in  the  act.  (§  13.) 

The  payment  of  costs  on  the  appeal  are  regulated  by  the 
twelfth  and  fourteenth  sections  of  the  act  which  form  a  com- 
plete system  as  to  them.  The  twelfth  section  directs  that 
*  if  the  plaintiff  be  the  appellant,  he  shall  by  himself,  his 
agent  or  attorney,  with  one  or  more  sufficient  sureties,  be 
bound  in  recognizance  with  the  prothonotary,  the  condition 
of  which  shall  be,  that  if  the  said  plaintiff  shall  not  recover 
in  the  event  of  the  suit,  a  sum  greater,  or  a  judgment  more 
favorable  than  the  report  of  the  arbitrators,  he  shall  pay 
all  costs  that  shall  accrue  in  consequence  of  said  appeal,  and 
one  dollar  per  day  for  each  and  every  day  lost  by  the  defen- 
dant in  attending  on  such  appeal;  which  costs  and  daily  pay 
shall  be  taxed  and  recovered  as  costs  in  other  cases  are  re- 
coverable.' 

And  « if  the  defendant  be  the  appellant,  he  shall  by  himself, 
his  agent  or  attorney,  produce  one  or  more  sufficient  sureties, 
who  shall  enter  into  a  recognizance  with  the  prothonotary  in 
the  nature  of  special  bail,  the  condition  of  which  shall  be, 
that  if  the  plaintiff  in  the  event  of  the  suit  shall  obtain  a  judg- 
ment for  a  sum  equal  to,  or  greater,  or  a  judgment  as,  or 
more  favorable  than  the  report  of  the  arbitrators,  the  said 
defendant  shall  pay  all  the  costs  that  may  accrue  in  conse- 
quence of  said  appeal,  together  with  the  sum  or  value  of  the 
property  or  thing  awarded  by  the  arbitrators,  with  one  dollar 
per  day  for  every  day  that  shall  be  lost  by  the  plaintiff  in  at- 
tending to  such  appeal,  or  in  default  thereof,  shall  surrender 
the  defendant  to  the  gaol  of  the  proper  county,  in  discharge 
of  the  said  recognizance,  which  sum,  costs  and  daily  pay  shall 
be  recovered  as  is  provided  by  the  foregoing  section  of  this 
act.'  (§  14.  Mt  of  1810.)  In  order  to  entitle  himself  to  this 
daily  allowance,  it  seems  it  is  not  necessary  that  the  party 
should  attend  in  proper  person,  on  the  appeal,  inasmuch. as 
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his  attorney  in  fact  or  his  substitute  can  recover  it:  but  it 
seems  that  the  attorney  at  law  is  not  so  entitled.  (1  Browne, 
209.) 

From  these  sections,  the  law  on  this  part  of  the  subject  is 
sufficiently  clear  to  obviate  the  necessity  of  any  comment  or 
elucidation;  it  will  therefore  merely  be  necessary  to  notice  a 
few  late  cases  which  settle  sucli  questions  as  have  as  yet 
arisen  from  them. 

In  every  action,  whether  of  tort  or  contract,  arbitrated 
under  this  law,  either  party  has  the  right  of  appeal  from  an 
award  in  order  to  a  trial  by  jury;  and  in  the  event  of  a  jury 
not  finding  in  his  favor,  as  to  the  whole  cause  of  action,  but 
finding  a  verdict  more  favourable  than  the  award,  he  is  ex- 
empted from  all  costs  which  accrued  on  the  appeal.  In  other 
words,  a  party  appealing,  if  he  succeed  in  any  degree,  is 
not  liable  to  the  costs  subsequent  to  the  appeal.  « The  reason 
of  this  is  most  apparent:  the  party,  by  the  verdict,  is  found 
to  be  aggrieved  by  the  award;  in  seeking  redress,  costs  are 
necessarily  incurred,  by  the  party  persisting  in  the  unjust 
award  he  has  obtained;  it  is  neither  just  nor  reasonable,  that 
he  should  pay  that  party  these  costs;  he  should  not  be  damni- 
fied by  appealing  for  redress  from  an  unjust  sentence,  which 
injustice  is  established  by  a  verdict.'  (6  Serg.  $•  R.  34.)  The 
recognizance  of  the  party  appealing  is  to  cover  all  the  costs, 
that  the  other  can  recover:  he  is  not  liable  to  pay  costs  on  any 
event,  for  which  his  recognizance  is  not  a  security.  (lb.) 

The  governing  principle  in  the  system  of  costs  resulting 
from  the  three  sections  before  quoted  from  the  act,  is,  that 
the  appellant  shall  pay  costs,  unless  he  succeeds,  at  least 
partially  in  the  appeal.  *  If  the  plaintiff  appeals  he  pays  costs, 
unless  be  recovers  more  than  the  arbitrators  gave  him.  If 
the  defendant  appeals,  he  pays  costs,  unless  he  obtains  an 
abatement  of  what  the  arbitrators  gave  the  plaintiff,  because 
in  both  those  cases  it  must  be  presumed,  that  there  was  no 
cause  for  the  appeal.  But,  although  the  party  who  succeeds 
hut  partially  in  his  appeal,  ought  not  to  pay  costs,  yet  it  does 
not  follow  that  he  ought  to  recover  costs;  because,  although 
the  event  has  proved,  that  the  award  of  the  arbitrators  was 
wrong;  yet  that  may  have  been  the  fault  of  the  arbitrators, 
and  not  of  the  party  in  whose  favour  the  award  was  made. 
In  such  cases,  therefore,  each  party  is  left  to  pay  his  own 
costs.'  (4  Serg.  &  R.  196.) 

In  the  case  then  of  an  appeal  by  a  defendant  from  an 
award  of  arbitrators,  if  the  plaintiff  obtain  a  verdict  for  a 
smaller  sum  than  the  award,  the  defendant  is  not  entitled  to 
a  return  of  the  costs  paid  on  the  appeal;  and  with  respect  to 
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the  costs  accrued  since  the  appeal,  each  party  is  to  pay  his 
own  costs.  (6  Serg.  $•  R.  299.)  This  is  the  principle  which 
prevails  in  the  common  law  courts;  for  where  a  judgment  of 
an  inferior  court  is  reversed  on  a  writ  of  error,  the  costs  in 
error  are  not  recovered  by  the  party  who  obtains  the  rever- 
sal.* But,  where  the  judgment  is  affirmed,  costs  are  re- 
covered. On  an  appeal  from  arbitrators,  the  law  considers 
their  report  as  reversed,  where  the  judgment  of  the  Court 
of  Common  Pleas  is  more  favourable  to  the  appellant  than 
the  report  was.  (4  Serg.  k  R.  196.) 


section  2. 


Of  the  Taxation  and  Recovery  of  Costs. 


The  taxation  of  costs  is  a  proceeding  whereby  the  fees,  dis- 
bursements and  expenses  which  the  prevailing  party  is  en- 
titled to  recover  against  his  adversary,  are  settled  and  ascer- 
tained by  a  judge  or  other  proper  officer.  Costs  with  us  are 
uniformly  taxed  by  the  prothonotary,  from  whose  taxation 
however,  an  appeal  may  be  had  to  the  court. 

After  the  final  determination  of  a  cause,  the  party  entitled 
to  costs  files  with  the  prothonotary  a  written  specification  of 
the  fees  and  expences  which  the  law  requires  his  adversary 
to  pay;  such  as  the  witnesses  fees  and  mileage,  daily  pay, 
price  of  the  subpoena's  and  service,  the  charges  of  commis- 
sioners for  examining  his  witnesses  out  of  the  state,  &c.  This 
is  called  the  plaintiff's  or  defendant's  bill  and  is  inserted  in 
the  bill  of  costs  taxed  by  the  prothonotary.  If  objected  to,  it 
is  taxed  before  the  prothonotary  upon  notice  to,  or  by  agree- 
ment of  the  opposite  party.  Costs  are  sometimes  ordered  to 
be  retained  by  the  prothonotary  or  sheriff  from  a  party,  until 
the  bill  is  taxed.  In  such  cases  it  is  usual  for  the  party  claim- 
ing them  to  fix  the  time  of  taxation  and  notify  his  opponent. 
In  other  cases,  the  objecting  party  usually  urges  the  taxation. 

The  amount  of  costs  which  may  be  demanded  by  the  at- 
torney and  officers  of  the  court  depends  on  the  services  that 

*  Vide  Writ  of  Error,  post.  Ch.  xxnt.  Mr.  Justice  Brackenridge  in  his 
Law  Miscellanies,  p.  532,  considers  this  doctrine  as  a  defect  in  the  law, 
and  unreasonable,  inasmuch  as  the  plaintiff  in  the  like  situation  obtains 
costs-. 
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have  been  rendered,  and  the  rate  of  compensation  for  those 
services  is  fixed  by  various  acts,  particularly  by  the  act  of 
22d  February,  1821,  (7  lie.  Laws,  367".)  denominated  the  fee 
bill.*  It  is  not  intended  to  extract  the  particular  provisions  of 
the  several  acts  relative  to  the  rate  of  costs  in  all  specified 
cases,  since  in  order  to  render  the  subject  fully  intelligible, 
it  would  be  necessary  to  exhibit  forms  of  bills  of  costs  in  a 
great  variety  of  cases.  Some  few,  however,  of  these  provi- 
sions, it  may  be  proper  to  notice. 

In  the  5th  section  of  the  act  of  21st  March,  1806,  (4  Sm* 
Laws,  328.)  there  is  a  provision  that  the  plaintiff's  attorney 
shall  not  be  entitled  to  a  judgment  fee,  in  any  action  of  debt, 
whether  judgment  be  confessed  by  the  defendant,  or  rendered 
on  the  report  of  referees,  or  on  the  verdict  of  a  jury;  this 
provision,  if  it  do  away  the  judgment  fee  in  an  action  of  debt 
prosecuted  by  an  attorney,  (1  Binn.  501.)  is  to  be  confined 
to  the  technical  action  of  debt,  and  cannot  be  extended  to  any 
other  form  of  suit.  (2  Browne's  Jppx.  24.)  And  it  was  held 
not  to  deprive  the  attorney  in  such  action  of  his  fee,  where 
the  suit  was  ended,  on  discontinuance  by  the  plaintiff,  and 
payment  of  costs  by  the  defendant,  after  the  first  term,  and 
before  judgment.  (I  Binn.  501.) 

By  the  act  of  11th  April,  1825*  (Pamphlet  Laws,  p.  225.) 
it  is  provided,  "that  in  suits,  on  the  same  instrument,  bond 
or  note,  where  several  are  bound;  and  in  suits  against  the 
maker,  endorser  or  endorsers,  of  a»iy  note;  and  in  suits  on 
any  bill  of  exchange  against  the  drawer,  acceptor,  or  any 
endorser  or  endorsers  thereof,  there  shall  be  a  taxation  and 
recovery  of  the  attorney  and  counsel  fees,  taxable  by  law,  in 

*  '  It  falls  to  the  lot  of  almost  every  man  to  require  the  services  of 
public  officers.  It  is  of  very  great  importance  therefore,  that  every  man 
should  know  what  he  has  to  pay;  for  if  it  is  left  to  the  parties  to  agree 
\ipon  the  compensation,  a  door  is  opened  for  perpetual  litigation,  and 
there  is  great  danger  of  oppression  to  the  lower  and  more  ignorant 
people.  It  is  for  this  reason  that  a  table  of  fees  has  been  established, 
which  every  officer  is  enjoined  to  exhibit  to  public  view  in  his  office.  It 
is  impossible  for  human  wisdom  to  foresee  every  service  which  will  arise,r 
This  must  have  been  known  to  the  legislature,  and  therefore,  in  framing 
the  table,  they  have  taken  care  to  allow,  what  on  the  Avhole  will  reuder^ 
offices  sufficiently  lucrative,  although  for  many  services  there  may  be  no 
compensation  at  all.  In  the  sheriff's  office  the  commission  on  executions 
is  the  principal  source  of  profit.  It  may  happen  that  many  hundred  dol- 
lars may  be  earned  in  a  few  hours.  If  all  services  were  paid  for  on  the 
same  scale,  the  burden  on  suitors  would  be  intolerable.  But  that  not 
being  the  case,  the  officer  may  be  supposed,  on  the  whole,  to  receive  a, 
reasonable  payment  for  each  service,  although  for  many  he  receives  no- 
thing. It  appears  to  me,  therefore,  that  the  fee  bill  was  intended  to  enu- 
merate all  the  services  for  which  the  officer  should  be  Entitled  to  receive 
pay.'  (Per.  Tilghman,  C.  J.  1  Serj.  &  JR.  506-7.) 
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one  of  the  said  suits  only,  at  the  election  of  the  party  plain- 
tiff, and  no  fees  for  attorney  or  counsel,  shall  be  allowed  or 
taxed,  in  any  suit  or  suits  brought  on  the  same  instrument, 
bond,  note,  or  bill  of  exchange,  against  the  party  or  parties 
thereto,  other  than  in  one  where  the  election  is  made  as 
aforesaid." 

No  fees  for  witnesses  can  be  taxed  when  the  bill  is  disputed, 
without  proof  upon  oath  of  the  witness  or  some  competent 
person  acquainted  with  the  facts  of  their  attendance  and 
travel.  In  the  taxation  .of  witnesses'  fees,  the  party  is  not  en- 
titled to  payment  of  fees  for  witnesses  who  have  neither  beea 
subpcenaed  to  attend,  or  been  examined,  on  the  trial,  the  rule 
being,  that  they  have  the  right,  if  subpoenaed,  though  not  ex- 
amined, or  if  examined  though  not  subpoenaed,  but  not  other- 
wise. (I  Binn.  47.  vide  ant.  181.)  No  general*rule  can  be  laid 
down  as  to  the  number  or  materiality  of  the  witnesses  for 
whom  costs  will  be  taxed,  with  safety  to  the  suitors  and  the 
general  practice — a  party  must  come  armed  at  all  points,  not 
knowing  what  will  be  conceded  by  his  adversary  or  what  all 
his  witnesses  will  testify:  upon  such  questions  manifest  op- 
pression must  be  shown  to  justify  the  interposition  of  the 
court,  and  they  will  readily  interfere  in  such  instances;  but 
a  design  to  oppress  will  never  be  presumed.  (3  Yeates,  558.) 
The  fees  paid  for  exemplifications  of  records  produced  on 
the  trial  may  be  taxed  in  the  costs.  (18  Johns.  336.)  But  the 
expenses  attending  a  survey  of  the  land  in  question  are  not 
taxable  in  the  costs  of  an  action  of  ejectment.  (15  Johns.  238.) 

An  appeal  lies  to  the  court  by  either  party  dissatisfied  with 
the  taxation,  by  motion  and  notice  as  in  ordinary  cases, 
which  being  placed  in  its  order  upon  the  argument  list,  is 
heard  at  the  period  fixed  for  determining  questions  of  law; 
and  the  court  will  either  correct  the  bill  as  to  the  erroneous 
items,  refer  the  whole  for  re-taxation,  or  dismiss  the  appeal, 
as  the  circumstances  of  the  case  may  require. 

The  method  of  recovering  costs  between  party  and  party, 
is  by  execution,  or  by  attachment,  which  last  is  the  only  mode 
of  recovering  costs  on  an  interlocutory  rule  or  order,  unless 
there  has  been  an  express  promise  to  pay  them.  (See  2  Dunl. 
Pr.  740.  5  Serg.  &  R.  234.)  If  under  the  former  process, 
costs  are  levied,  to  which  the  party  is  not  entitled,  the  court 
will  compel  him  by  rule  to  refund  them  even  after  they  have 
been  distributed  by  the  sheriff.  (I  Binn.  125.)  Attachment 
for  costs  is  rarely  resorted  to  in  Pennsylvania. 

It  would  seem  that  the  right  of  the  state  courts  to  compel 
payment  of  costs  by  attachment,  is  not  impaired  by  the  first 
section  of  the  act  of  April,  1809.  (5  8m,  Laws,  55.)  {Terry 
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v  Peterson,  B.  C.  Phil.  Whar.  Big.  119.)  They  ^nay  make 
orders  for  payment  of  costs,  and  enfor.ce  their  orders  by  at- 
tachment. (5  Serg.  &  R.  234.  4  Binn.  171.)  In  proceeding  by 
attachment  a  rule  is  first  obtained  upon  the  party  to  pay  the 
costs  which  must  be  served  personally  upon  him;  a  non- com- 
pliance with  this  rule  amounts  to  a  contempt,  and  comes 
vwtliin  the  spirit  of  the  exceptions  in  the  act.  If  the  costs  be 
not  paid,  the  court,  upon  an  affidavit  of  the  circumstances, 
will  grant  an  attachment,  the  rule  for  which  is  absolute  in 
the  first  instance.  (See  2  Bind.  Pr.  740.) 

To  assist  the  parties  in  the  recovery  of  costs,  and  do  justice 
between  them,  they  are  allowed  to  deduct,  or  set  off  the  costs, 
or  debt  and  costs,  in  one  action,  against  those  in  another,  (I 
II.  Bl.  217.)  although  the  body  of  the  defendant  has  been 
taken  in  execution,  on  the  judgment  which  is  offered  as  a 
set-off.  (1  M.  Sf  8.  696.)  Under  the  defalcation  act  of  Penn- 
sylvania, the  setting  off  of  one  judgment  against  another 
has  always  been  permitted,  but  they  must  be  both  in  the  same 
tight,  (vide  l  Browne,  48.  3  Veates,  152.)  Where  the  applica- 
tion is  made  by  the  party  to  whom  the  larger  sum  is  due,  the 
rule  is  for  a  stay  of  proceedings,  on  acknowledging  satisfac- 
tion for  a  less  sum;  (Bull.  JV.  P.  336.  1  Taunt.  426.)  but 
where  the.  less  sum  is  due  to  the  party  applying  the  rule  is  to 
have  it  deducted,  and  for  a  stay  of  proceedings  on  payment 
Of  the  balauce.  (4   T.  R.  124.) 

The  plaintiff  in  every  civil  action  is  eventually  liable  to 
the  officers  of  the  court  for  the  fees  prescribed  by  law,  in 
case  they  cannot  be  procured  from  the  defendant;  for  in  the 
contemplation  of  the  law,  he  is  supposed  to  have  paid  them 
as  the  action  proceeded.  (8  Serg.  &  R.  153.  4  Binn.  172. 
see  also  1  Pet.  R.  233.)  Hence  it  is,  that  the  award  of  execu- 
tion is  for  all  the  costs  to  the  plaintiff,  "by  him  about  his  suit 
in  that  behalf  expended."  (8  Serg.  &  JR.  153.)  The  general 
practice,  both  before  and  since  the  revolution,  has  been  for 
the  prothonotary  to  receive  immediate  payment  for  original 
writs,  writs  of  removal,  subpoenas,  searches  by  the  parties, 
copies  of  papers  in  the  cause,  and  rules  of  court.  But  for 
other  services,  such  as  the  entry  of  oyer  and  special  impar- 
lances, filing  declarations,  entries  of  pleas,  and  the  like,  the 
costs  have  been  considered  as  abiding  the  event  of  the  action. 
(4  Binn.  172.) 
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UPON  the  verdict  of  a  jury,  as  well  as  on  the  report  of  ar- 
bitrators, judgment  is  forthwith  entered  by  the  prothonotary 
upon  his  docket  nisi,  that  is  unless  prevented  by  some  adver- 
sary proceeding,  as,  a  motion  for  a  new  trial,  or  in  arrest  of 
judgment,  an  appeal,  or  exceptions.  If  no  such  obstacle  in- 
tervene, judgment  is  perfected  if  on  verdict,  within  four  days 
after;  and  the  day  on  which  the  verdict  is  entered  is  one  of 
those  days;  (2  Ball.  229.)  but  the  rule  is  otherwise  in  Eng- 
land, where  four  clear  days  are  allowed.  The  same  time  is  al- 
lowed the  defendant  in  the  case  of  an  award  of  referees  under 
the  3.  §  act  of  1705  (I  Sm.  Laws,  50.)  and  upon  an  award 
of  arbitrators  under  the  compulsory  act,  he  has  twenty  days 
after  judgment  nisi,  within  which  to  enter  an  appeal,  in  de- 
fault of  which  the  judgment  becomes  final.  In  computing  the 
twenty  days,  the  rule  appears  to  be  that  the  day  on  which  the 
report  is  filed,  or  the  day  on  which  the  appeal  is  entered, 
should  be  excluded;  (3  Serg.  Sf  R.  395.  Sed  vide  1  Serg.  &  R. 
411.)  And  it  would  seem,  that  if  the  last  of  the  twenty  days 
be  Sunday,  it  is  dies  non  juridicus  and  not  included  in  the 
twenty  days.  (/&.  415  Berry  v.  Entricken.  C.  P.  Phil.  June, 
1825.  M.  S.) 

The  nature  and  effect  of  the  judgment  being  subjects  not 
immediately  connected  with  these  »otes,  we  will  more  parti- 
cularly consider,  1st.  The  manner  of  entering  and  perfecting 
the  judgment,  when  it  may  be  amended,  and  for  what  vaca- 
ted, sd.  The  stay  of  execution  allowed  upon  it,  and  the  satis- 
faction of  the  judgment. 
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SECTION    1. 

Of  the.  manner  of  Entering'  the  Judgment,  when  it  may  be 
Amended,  and  for  ichat  Vacated. 


Judgment,  which  is  the  conclusion  of  law,  either  upon  facts 
found  or  admitted  by  the  parties,  or  upon  their  default,  in  the 
course  of  the  suit,  may  be  for  the  plaintiff  or  the  defendant. 
Having  already  treated  the  other  species  of  judgment,  (ante, 
p.  86.)  that  upon  verdict  and  award,  will  alone  be  now  con- 
sidered. 

In  order  to  secure  a  judgment  upoifa  verdict,  the  success- 
ful party  is  required  by  the  Act  29th  March,  1805,  (4  Sm. 
Laws,  237.)  to  pay  the  sheriff  the  sum  of  four  dollars,  the 
jury  fee.  This  form  is  rendered  essential  in  one  of  our  courts, 
(and  would  seem  to  be  generally  observed  in  all  the  courts,) 
whose  rule  further  directs  that  the  judgment  be  dated  on  the 
day  of  its  entry,  which  cannot  be  made  without  a  special  order 
until  payment  of  the  fee.  (Rules  D.  C.  Phil.  June  9,  1821.) 
To  give  an  award  of  referees  under  the  act  of  1705,  the 
same  effect  as  the  verdict  of  a  jury,  it  is  necessary  that  it 
should  be  submitted  to  the  court  for  their  approbation,  unless 
it  is  agreed  that  judgment  be  entered  on  the  award:  the  first 
Saturday  of  the  term  ensuing,  is  fixed  for  reading  the  re- 
ports of  referees  in  open  court.  (Rule  39.  B.  C.  Phil.  Rule 
19.  C.  P.  Phil.)  And  the  rule  is  that  unless  exceptions  to  the 
report  be  filed  within  four  days  afterwards,  the  judgment 
nisi,  becomes  absolute.  (1  Ball.  312.)  Particular  circumstan- 
ces will,  however,  induce  the  court  to  hear  motions  to  set 
aside  reports  of  referees,  though  exceptions  have  not  been 
filed  within  that  time.  (4  Feates,  202.  and  see  4  Bin'n.  296.) 
Under  the  rule  of  court,  it  is  not  necessary  that  notice  should 
be  given  of  reading  the  report  in  court;  it  is  sufficient  if  no- 
tice is  given  that  the  report  is  filed,  and  the  four  days  run 
from  the  time  of  such  notice.  (1  Browne,  14.)  As  to  reports  not 
read  on  that  day,  whether  brought  into  court  or  not,  filed  in 
the  office  in  term  time  or  vacation,  no  executions  are  to  issue 
thereon  until  notice  in  writing  is  given  to  the  opposite  party, 
after  which  notice,  such  party  has  four  days  to  file  his  rea- 
sons, (sec  2  Yeates,  274.) 
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By  the  act  for  the  prevention  of  frauds  and  perjuries,  (1 
Sm.  Laws,  390.)  it  is  enacted  that  any  judge,  or  officer  of 
any  of  the  courts  of  record,  shall  at  the  signing  of  any  judg- 
ments, without  fee,  set  down  the  day  of  the  mouth  and  year  of 
his  so  doing  upon  the  paper,  book,  docket,  or  record,  which 
he  shall  sign,  which  date  shall  be  entered  upon  the  margin 
of  the  record  where  the  said  judgment  shall  be  entered.  In 
addition  to  the  entries  made  by  the  prothonotaries  of  the  se- 
veral courts  in  their  respective  appearance,  continuance  or 
judgment  dockets,  an  entry  of  the  parties  names,  term  and 
number,  date  and  amount  of  the  judgment  is  made  in  a 
docket,  called  the  judgment  index,  in  alphabetical  order,  com- 
mencing with  the  name  of  the  debtor;  and  referring  to  the 
judgment  itself.  It  was  originally  invented  by  courts  for  their 
own  ease,  as  well  as  the  security  of  purchasers,  to  avoid  the 
inconvenience  of  turning  over  the  rolls  at  large;  (G476.  C.  P. 
164.)  and  the  practice  of  docketting  judgments,  appears  to 
have  first  obtained  in  the  Court  of  Common  Pleas,  where  the 
dockets  were  entered  on  a  separate  roll,  called  the  docket 
roll.  (Cro.  Car.  74.  Si<l.  70.)  This  index  may  be  referred  to 
at  reasonable  times  by  the  attornies  of  the  courts,  and  pre- 
sents to  creditors,  purchasers  and  others  a  ready  access  to 
information,  important  to  their  respective  interests.  As  the 
officers  are  liable  for  the  consequences  of  neglect  in  the  en- 
tering or  searching  for  judgments,  particular  accuracy  is 
requisite  in  the  discharge  of  this  branch  of  their  duties;  and 
if  an  attorney  neglect  to  enter  a  judgment  in  due  time  by 
which  his  client  sustains  a  loss,  it  seems  that  he  also  is  liable 
to  an  action.  (Str.  639.) 

A  judgment  regularly  entered,  has  a  preference  over  sub- 
sequent judgments  against  the  same  defendant  as  a  lien  upon 
his  lands.  (2  Wheat.  396.)  In  Pennsylvania,  the  lien  of  judg- 
ments has  been  extended  beyond  the  limits  of  the  common 
law,  embracing  every  kind  of  equitable  interest  in  land,  and 
every  right  vested  in  the  debtor  at  the  time  of  the  judgment. 
(3  Binn.  4.  8  Serg.  Sf  22.440.)  But  it  does  not  attach  to  lands 
acquired  by  the  defendant  after  judgment  and  aliened  bona 
Jide  before  execution.  (2  Yeates,  23.  6  Binn.  135.  2  Browne, 
304.)  This  latter  doctrine,  it  is  believed  could  not  be  support- 
ed upon  the  principles  of  the  common  law,  hut  rests  solely  on 
a  supposed  general  understanding,  and  a  silent  practice  pre- 
vailing in  this  State:  and  though  the  question  is  at  rest,  the 
rule,  being  considered  an  innovation  on  the  law  rather  than 
an  improvement,  is  confined  most  strictly  to  the  point  decided 
and  to  the  circumstances  under  which  it  was  established.  (8 
Serg.  <$f  R.  440.)  It  has  been  therefore  held,  that  a  judgment 
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binds  lands  for  tlie  sale  of  which,  articles  of  agreement 
have  been  entered  into  before,  but  which  have  not  been  con- 
veyed until  after  judgment.  (lb.) 

By  the  third  section  of  the  act  of  1772,  it  is  enacted  that 
such  judgments  as  against  purchasers  bona  fide  for  valu- 
able consideration  of  lands,  tenements  or  hereditaments,  to 
be  charged  thereby,  shall,  in  consideration  of  law,  be  judg- 
ments only  from  such  time  as  they  shall  be  so  signed,  and 
shall  not  relate  to  the  first  day  of  the  term  whereof  they  are 
entered,  or  the  day  of  return  of  the  original  or  filing  of  the 
bail,  any  law,  usage,  or  course  of  any  court  to  the  contrary 
notwithstanding.  (1  Sm.  Laws,  390.) 

It  would  appear  that  this  provision  originally  copied  from 
the  15th  §  Stat,  of  Charles,  is  merely  intended  for  the  protec- 
tion of  bona  fide  purchasers,  and  not  to  prevent  the  technical 
relation  of  the  judgment  to  the  first  day  of  the  term  in  a  con- 
test between  the  judgment  creditor  and  the  plaintiff  in  a  do- 
mestic attachment.  And  it  has  been  decided  that  in  such  a 
case,  the  judgment  does  relate  back  to  the  first  day  of  the 
term,  so  as  to  exclude  a  domestic  attachment.  (1  Ball.  450.) 
As  between  conflicting  creditors,  the  priority  of  their  judg- 
ments is  governed  by  the  times  of  their  entry,  and  not  by  re- 
lation to  the  preceding  term;  the  uniform,  uninterrupted  prac- 
tice in  Pennsylvania,  has  been  to  consider  the  binding  effect 
of  judgments  upon  lands,  to  take  place  only  from  the  actual 
entry  of  the  judgments,  and  thus  entered,  they  have  never 
been  supposed  liable  to  be  affected  by  fictions  or  relations.  (4 
Yeates,  201.)  Between  judgments  entered  on  the  same  day, 
there  is  no  priority,  and  therefore  the  proceeds  of  sale  under 
them  are  divided  pro  rata.  (1  Browne,  20. 4  Ball.  321.  in  note.) 

Judgments  obtained  before  a  magistrate  when  filed  in  the 
prothonotary's  office  of  the  Court  of  Common  Pleas,  become 
a  lien  on  lands,  and  are  on  a  footing  with  judgments  in  courts 
of  record,  by  virtue  of  the  act  of  March,  1810;  (5  Sm.  Laws, 
161.)  but  no  judgment  rendered  in  the  Supreme  Court,  or  in 
the  Circuit  Courts,  shall  be  a  lien  on  real  estates,  excepting 
in  the  county  in  which  such  judgment  shall  be  rendered, 
(fifee  Jet  of  March,  1799.  3  Sm.  Laws.  358.) 

By  Stat.  17,  C.  ii.  c.  8.  (made  perpetual  by  1  J.  it.  c.  17.  § 
5,  and  reported  to  be  in  force  in  Pennsylvania,  Rob.  Big.  369.) 
where  either  party  dies  between  the  verdict  and  judgment, 
"in  any  action  personal,  real,  or  mixt,"  his  death  shall  not 
be  alledged  for  error,  so  that  the  judgment  be  entered  within 
two  terms  after  verdict.  Under  this  Statute  it  has  been  held 
in  England,  that  the  death  of  either  party  before  the  assizes 
is  not  remedied;  but  if  he  die  after  their  commencement,  al- 
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though  before  the  trial,  that  is  within  the  remedy  of  the  sta- 
tute; tor  it  is  a  remedial  act,  and  shall  be  construed  favorably; 
the  assizes  being  considered  as  but  one  day.  (2  Tidd,  847.) 
And  even  at  common  law,  if  either  party  die  after  special 
verdict  and  pending  the  argument,  motion  for  a  new  trial  or 
other  proceeding  whereby  the  entry  of  judgment  is  suspend- 
ed, judgment  may  be  entered  nunc  pro  tunc  as  of  the  term 
when  the  party  would  have  been  entitled  to  it  on  the  return 
of  the  postea,  (1  Johns.  Cas.  410.  Bingh.  on  Judg.  95.)  that 
the  act  arising  from  the  delay  of  the  court,  may  not  turn  to 
the  prejudice  of  the  party.  In  the  case  of  Griffith,  v.  Ogle,  et  al 
(1  Binn.  172.)  the  plaintiff*  having  died  after  verdict,  judg- 
ment was  entered  as  of  a  term  when  he  was  living,  and  on  an 
appeal  this  proceeding  was  sustained.  And  Per  Tilghman,  C. 
J.  *  direct  authorities  have  been  cited  by  the  plaintiff's  coun- 
sel in  support  of  this  practice.  It  tends  much  to  the  attain- 
ment of  justice,  and  we  have  no  doubt  but  it  is  perfectly  re- 
gular.' Independently  of  the  Statute,  the  court  has  power  to 
enter  judgment  at  their  discretion,  as  of  a  past  time,  when 
it  ought  to  have  been  entered  in  order  to  do  justice,  without 
injury  to  third  persons.  Where,  therefore,  upon  mil  tiel  record 
pleaded,  the  court  decided  that  there  was  such  a  record,  but 
the  prothonotary  omitted  to  enter  judgment,  and  after  this 
decision  the  defendant  died,  it  was  held  that  the  court,  in 
order  to  do  justice,  might  enter  judgment  after  his  death, 
as  of  the  time  when  it  ought  to  have  been  entered,  although 
nearly  eight  years  had  elapsed  between  the  determination  of 
the  issue,  and  the  actual  entry  of  the  judgment.  The  rights 
of  third  persons  will,  however,  be  protected  against  any  con- 
sequences which  might  result  from  the  entry  of  the  judgment 
as  of  a  past  time.  (6  Serg.  &  R.  126.)  So  it  was  held  that 
an  agreement  to  enter  judgment  as  of  a  particular  term,  is 
complied  with  by  an  entry  of  judgment  as  of  a  subsequent 
term,  provided  no  third  person  is  injured  thereby.  At  all 
events,  a  judgment  erroneously  entered  cannot  be  said  to  be 
void,  upon  a  collateral  examination.  It  is  valid  until  reversed. 
(2  Serg.  &  JR.  142.)  If  the  plaintiff  die  after  verdict  for  the 
defendant,  and  the  latter  do  not  enter  up  judgment  within 
two  terms  after  the  verdict,  the  court  has  no  authority  to 
permit  it  to  be  entered  afterwards  nunc  pro  tunc.  (4  Taunt. 
702.) 

The  strict  form  in  verdicts  formerly  required,  is  now  un- 
necessary. It  needs  only  to  be  understood  what  the  intention 
of  the  jury  is,  agreeably  to  which  the  clerk  may  mould  it 
into  form:  and  if  the  verdict  is  good,  the  judgment  must 
likewise  be  so,  for  being  entered  generally  when  drawn  at 
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large,  it  may  be  put  into  form.  (Per  M'R'ean,  C.  J.  Thomp- 
son v.  Musser.  1  Ball.  462.  See  5  Serg.  &  R.  133.)  In  our 
practice,  judgments  are  all  entered  in  short  memoranda,  the 
prothonotary  merely  writing  the  word  "judgment"  on  the 
record.  In  general,  the  pleadings,  issue,  and  verdict,  show 
plainly  enough  what  the  judgment  ought  to  be;  but  any  un- 
certainty or  obscurity  in  the  judgment,  as  for  example,  on  a 
scire  facias  against  heirs  and  terre-tenants,  the  courts,  when 
called  upon,  must  explain.  Should  plaintiffs  attempt  to  injure 
the  defendants  under  such  a  judgment,  by  taking  execution 
against  their  persons,  or  other  lands  than  those  bound  by  it, 
the  court  will  interfere  and  do  justice  in  a  summary  way.  (7 
Serg.  &  R.  329,  350.  and  see  2  Serg.  &  R.  155.  8  Id.  243.) 

The  act  of  1806,  (ante  p.  49.)  directed  some  peculiarities 
in  the  mode  of  entering  judgment,  as  well  as  in  the  other 
proceedings  in  a  suit,  but  as  it  is  left  to  the  party  to  pursue 
its  provisions  or  not,  at  his  pleasure,  (1  Serg.  &  R.  32.  6 
id.  21.)  a  further  notice  of  it  is  not  deemed  necessary. 

In  actions  of  assumpsit  against  several  defendants,  the 
plaintiff  should  be  careful  not  to  sever  the  joint  action  by 
proceeding  against  them  separately.  He  has  his  election, 
either  to  wait  till  all  the  defendants  come  in,  and  then  proceed 
to  joint  judgment,  or,  if  he  believes  either  of  them  sufficient, 
to  seek  the  recovery  of  his  demand  by  a  proceeding  against 
that  one.  But  if  he  adopt  the  latter  course,  taking  a  judg- 
ment from  one  for  a  sum  certain,  and  the  other  defendant 
pleads,  goes  on  to  trial,  and  a  verdict  passes  against  him,  the 
plaintiff  cannot  obtain  judgment  on  such  verdict;  his  only 
recourse  is  to  the  judgment  confessed,  which  remains  good, 
(2  Serg.  &  R.  280.)  but  in  such  a  case  the  defendant  is  not 
entitled  to  judgment.  So  where  two  defendants  in  an  action  of 
trespass  against  six,  pleaded  to  issue,  and  judgment  was 
signed  against  the  others  for  want  of  a  plea,  and  on  the  trial, 
damages  were  assessed  against  the  two  who  pleaded,  and  judg- 
ment was  entered  on  the  verdict,  it  was  considered  as  a  sepa- 
ration of  the  defendants,  and  the  verdict  as  equivalent  to  a 
formal  entry  of  nolle  prosequi  as  to  the  others,  and  the  judg- 
ment against  all  but  the  two  who  joined  issue,  was  held  erro- 
neous. (6  Serg.  &  R.  412.)  In  such  case  the  course  is,  after 
taking  judgment  by  default  against  those  defendants  who  do 
not  plead,  to  issue  a  venire,  as  well  to  try  the  issue  with  those 
who  have  pleaded,  as  to  assess  the  damages  against  all  the 
defendants:  and  in  order  to  fix  the  defaulters,  the  venire  must 
so  issue,  and  the  jury  must  so  be  sworn.  {Per  Cur.  lb.  416. 
vide  ante,  p.  104.) 

There  are  instances  in  which  there  may  be  distinct  judg- 
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ments  on  the  same  record.  If  the  court  see  two  separate  causes 
of  action  in  the  same  record,  on  one  of  which  the  plaintiff 
succeeds,  and  the  other  is  found  for  the  defendant,  they  are 
bound  to  give  distinct  judgments;  (3  Term  R.  656.  2  Caine's 
R.  218.)  So  in  an  action  for  an  assault  and  battery  against 
two  defendants,  if  one  suffer  judgment  by  default,  and  the 
other  justify  and  obtain  a  verdict,  there  must  be  two  separate 
judgments  on  the  record.  (3  Term  R.  656.) 

There  would  appear  to  be  no  case  in  which  a  court  would 
render  judgment  on  a  verdict  for  damages  payable  by  instal- 
ments. Even  on  debt  for  a  penalty,  the  judgment  is  for  the 
whole  penalty  as  a  personal  debt,  although  the  court  having  a 
control  over  the  execution,  permits  the  instalments  to  be  re- 
covered separately  as  they  fall  due.  (Pr.  Gibson,  J.  4  Serg.  & 
R.  452.  see  §  8  Stat.  8  &  9  W.  III.  Rob.  Dig.  142.) 

To  assess  damages,  is  the  exclusive  business  of  the  jury, 
who  if  they  assess  them  conditionally,  should  also  render 
them  conditionally.  It  is  not  competent  to  the  court,  to  in- 
struct the  jury  to  find  damages  sufficient  to  insure  a  specific 
execution  of  a  contract,  and  that  the  court  will  control  the 
plaintiff  in  the  use  of  the  verdict;  they  may  be  instructed  to 
find  the  damages  conditionally,  they  prescribing  the  terms 
on  which  they  shall  be  released,  and  with  us  this  mode  of 
effecting  an  equitable  object  is,  from  necessity,  frequently 
resorted  to.  (5  Serg.  $  R.  328.) 

If  in  an  action  of  debt  the  sum  found  by  the  verdict  does  not 
exceed  the  sum  in  numero  demanded  in  the  writ,  the  verdict 
must  be  taken  all  in  debt;  but  where  the  debt  and  interest 
exceed  that  sum,  the  verdict  should  be  in  debt  for  the  whole 
sum  demanded  and  in  damages  for  the  sum  ultra.  (8  Serg.  & 
R.  267.)  An  action  for  a  legacy  charged  upon  real  estate, 
should  be  brought  against  the  executor  and  terre  tenants  and 
the  judgment  in  such  case  should  he  entered  so  as  to  charge 
the  land  and  not  the  persons  of  the  defendants.  (4  Serg.  <$•  R. 
213.) 

The  judgment  is  amendable  at  common  law  in  substance 
or  in  form,  at  any  time  during  the  term  of  which  it  is  signed, 
and  after  that  time,  even  after  error  brought,  and  in  nullo  est 
erratum  pleaded.  (4  M.  &  S.  94.  Barnes  7.)  It  is  amendable 
for  misprision  of  the  clerk  by  8  H.  vi.  c.  12  &  15.  declared 
to  be  principally  in  force  in  Pennsylvania,  (vide  Rob.  Dig. 
p.  29.  33-4.  49.)  When  a  judgment  de  bonis  propriis  was  en- 
tered against  an  executor,  instead  of  judgment  de  bonis  tes. 
tatoris,  the  court  ordered  it  to  be  amended,  (5  Burr.  2730.) 
even  after  error  brought.  (1 T.  R.  783.  and  see  2  Arch.  Fr.  243.) 

The  doctrine  of  amendments  appears  to  be  without  limita- 
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tion  in  Pennsylvania,  and  bas  in  modern  practice  been  applied, 
upon  very  liberal  principles:  thus  an  amendment  was  per- 
mitted in  the  verdict  in  an  ejectment,  although  nothing  ap- 
peared to  amend  it  by.  (Scott  v.  Galbraith,  cited  1  Dull.  134.) 
So  where  the  verdict  exceeded  the  amount  of  damages  laid 
in  the  declaration,  a  remittitur  for  the  excess  was  permitted  al- 
though after  error  brought,  and  judgment  was  entered  for  the 
residue.  (2  Vail.  184.  and  see  1  Yeates,  186.  Addis.  114.) 
If  however  the  record  be  removed,  by  writ  of  error,  the  Su- 
preme Court  will  not  suffer  a  remittitur  of  the  surplus  dama- 
ges to  be  entered,  but  will  send  back  the  record  to  the  court 
below  for  amendment  if  they  think  proper  to  amend.  This 
objection  being  removed,  and  the  amended  record  returned, 
the  judgment  will  be  affirmed.  (6  Serg.  &  R.  3S6.)  And 
Where  a  plaintiff  obtained  a  verdict,  and  the  judges  being 
equally  divided  on  a  motion  for  a  new  trial,  the  clerk  entered 
judgment  on  the  order  of  one  of  the  judges  but  objected  to 
by  the  other;  the  judgment  was  held  good,  the  court  pre- 
suming that  the  dissenting  judge  merely  wished  his  opinion 
against  the  verdict  to  be  entered  of  record  and  not  to  arrest 
the  course  of  law.  (6  Binn.  99.)  Where  one  defendant  died 
after  suit  brought,  and  judgment  was  entered  against  both, 
an  amendment  was  permitted  by  entering  a  suggestion  of  his 
death,  with  the  same  effect  as  if  entered  before  judgment, 
though  after  error  coram  vobis  upon  which  his  death  before 
judgment  had  been  assigned;  and  Per  Tilghman,  C.  J.  *  the 
cases  cited  in  support  of  the  motion  are  sufficient  to  show  the 
power  of  the  court,  and  it  is  a  power  which  generally  speak- 
ing tends  very  much  to  the  promotion  of  justice;  the  court 
feel  themselves  bound  to  adopt  amendments  of  this  nature, 
as  far  as  is  consistent  with  their  lawful  authority,  nor  will 
they  be  disposed  to  fetter  them  with  conditions  except  in  ex- 
traordinary cases.'  (1  Binn.  486.)  The  court  will  not  presume 
any  thing  against  judgments  and  do  not  incline  to  set  them 
aside  unless  for  manifest  error;  (Per  Cur.  4  Yeates,  436.)  and 
whilst  they  remain  in  full  force  and  unreversed,  the  court 
cannot  collaterally  in  a  new  action  brought  against  a  different 
defendant,  declare  them  to  be  illegal  and  of  no  effect.  (Per 
Yeates,  J.  4  Binn.  281.) 

When  an  executor  or  administrator  has  rendered  himself 
liable  by  pleading  a  matter  which  would  be  a  perpetual  bar, 
which  lies  within  his  own  knowledge,  and  is  false,  the  judg- 
ment is  entered  de  bonis  testatoris  si,  &c.  et  si  non,  de  bonis 
prepriis;  as  if  he  pleads  nt  unques  executor,  or  that  he  re- 
nounced, and  nulla  bona  devenerunt  ad  manus;  and  upon  a 
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judgment  thus  obtained,  where  an  executor  so  charges  him- 
self, though  the  first  execution  must  be  de  bonis  testatoris,  yet 
the  sheriff  cannot  return  nulla  bona  testatoris,  simply,  but 
must  also  return  a  devastavit.  (Cro.  Eli%.  102.)  If  the  defen- 
dant pleads  administravit,  plaintiff  may  pray  judgment  quando 
acciderint;  but  if  he  takes  issue  on  the  plea,  and  it  be  found 
against  him,  there  shall  be  judgment  quod  querens  nil  capiat, 
&c.  If  the  verdict  be  against  the  defendant  on  this  plea,  it  is 
necessary  that  the  jury  should  find  the  amount  of  the  assets, 
for  which  alone  the  plaintiff  shall  obtain  judgment.  It  is  ne- 
cessary too  that  the  plaintiff  should  have  proved  the  amount 
of  this  claim,  for  though  the  plea  admits  the  debt,  it  does  not 
admit  the  amount  of  it.  (/&.)  Upon  the  plea  of  plene  adminis- 
travit, and  verdict  for  the  plaintiff,  the  judgment  for  all  but 
the  costs  is  to  be  of  the  goods  of  the  testator.  (4  Serg.  Sf  R. 
396.)  On  such  an  issue  the  jury  are  not  authorised  to  find 
that  the  defendant  had  wasted  the  goods,  and  the  court  can- 
not on  such  verdict  order  judgment  for  the  whole  amount  of 
damages  and  costs  to  be  entered  de  bonis  testatoris  si,  &c.  et 
si  non  de  bonis  propriis  of  the  defendant,  unless  an  issue  have 
been  joined  on  such  wasting.  {lb.)  When  the  defendant  es- 
tablishes his  plea  of  no  assets,  the  settled  practice  is  to  find 
for  the  defendant  on  the  plea,  and  then  for  the  plaintiff  to 
pray  judgment  de  terris  &c,  and  of  assets  quando  acciderint. 
(1  Peters'  Rep.  442.)  If  judgment  has  been  regularly  entered 
against  an  administrator  on  a  plea  of  plene  administravit  prop- 
ter, it  will  not  be  set  aside  to  give  him  an  opportunity  to  come 
in  and  plead  a  judgment  recovered.  (2  Caines>  Rep.  101.  Sec 
further  on  this  subject,  2  Arch.  Pr.  131-2.) 

A  judgment  irregularly  obtained  may  be  set  aside  by  the 
court  by  which  it  is  rendered;  but  it  cannot  be  impeached  in 
equity,  on  the  ground  of  irregularity.  (3  Johns.  Ch.  R.  275. 
4  Id.  85.)  And  judgment  will  be  reversed  if  entered  against 
one  who  though  named  with  others  as  a  defendant  in  the  pro- 
cess, was  never  taken,  and  did  not  become  a  party  to  the 
suit.  (6  Scrg.  kR.  135.) 

By  the  second  section  of  the  act  of  1700,  (1  Sm.  Laws,  7.) 
lawful  interest  is  allowed  to  the  creditor  on  the  amount  of  his 
judgment,  from  the  time  it  is  obtained,  until  satisfaction.  In- 
terest may,  in  general,  be  considered  as  legally  incident  to 
every  judgment  in  this  State;  (4  Ball.  252.)  but  where  a 
plaintiff  obtained  a  verdict,  and  a  new  trial  was  granted  upon 
condition,  that  a  judgment  should  be  entered  as  a  security, 
lor  whatever  might  be  ultimately  recovered,  the  court  upon 
the  second  trial  instructed  the  jury,  that  where  a  judgment 
was  given  merely  as  a  security,  the  interest  ought  not  to  be 
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calculated  on  the  amount  of  the  judgment,  (which  included 
principal  and  interest)  but  only  on  the  sum  originally  due. 
(3  Dull.  506.)  Under  our  act  of  assembly,  the  practice  is 
stated  to  have  been  both  before  and  since  the  revolution,  to 
ascertain  the  real  debt  at  the  time  of  the  judgment  entered, 
and  to  calculate  interest  thereon  as  a  new  principal;  (5  Binn. 
61.)  and  when  credit  for  partial  payments  is  allowed,  the 
principle  of  calculation  is  thus  decided.  Interest  is  always 
calculated  on  a  judgment  to  the  time  of  the  first  payment, 
which  is  applied  in  the  first  instance,  to  discharge  the  inter- 
est, and  afterwards  if  there  be  a  surplus,  to  sink  the  principal, 
and  so  tolies  quoties,  care  being  taken,  that  the  principal  at 
any  time  thus  reduced,  be  not  suffered  to  accumulate  by  the 
accruing  interest.  This  rule  is  sustained  not  only  by  usage, 
but  by  decision.  (Per  Gibson,  J.  8  Serg.  &  R.  453.  See  also  6 
Binn.  435.  5  Serg.  Sf  JR.  220.) 

Under  the  defalcation  act  of  1705,  (1  Sm.  Laws,  49.)  if  it 
appears  to  the  jury,  in  an  action  wherein  the  parties  have 
mutual  accounts  against  each  other,  that  the  plaintiff  is  over- 
paid, they  are  directed  to  find  their  verdict  for  the  defendant 
and  to  certify  to  the  court  how  much  they  find  the  plaintiff  to 
be  indebted,  which  sum  so  certified  is  recorded  with  the  ver- 
dict, and  deemed  as  a  debt  of  record.  If  the  plaintiff  refuse 
to  pay  it,  the  defendant  shall  have  a  scire  facias  and  execution 
for  the  same,  with  the  costs  of  that  action.  By  the  third  section 
of  the  same  act,  the  report  of  referees  chosen  by  the  parties 
in  open  court,  is  put  on  a  footing  with  the  verdict  under  the 
former  section.  If,  therefore,  on  such  report,  a  sum  is  found 
due  by  the  plaintiff  to  the  defendant,  the  latter  cannot  enter 
judgment  and  issue  execution,  but  must  take  a  scire  facias, 
on  which  he  may  have  judgment  and  execution  for  the  sum 
found  due.  But  in  certain  cases  perhaps  the  remedy  may  be  by 
attachment.  (Vide  6  Binn.  174.  1  Ball.  364.  Ktjd  on  Awards, 
326.  a. — 326  h.  Am.  Editor's  note.) 


SECTION    2. 

Of  the  Stay  of  Execution  upon  the  Judgment;  and  of  the 
Entry  of  Satisfaction. 

When  the  judgment  is  entered,  the  defendant  has  it  in  his 
power  to  delay  its  execution  by  a  compliance  with  the  con- 
ditions of  the  act  of  21st  March,  1806.  (4  Sm.  Laws,  329.) 
the  3  §  of  which  declares  that  « in  all  suits  instituted  either  by 
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capias  or  summons  in  any  court  of  record  in  this  common- 
wealth, the  writ  of  execution  shall  be  stayed  on  the  judgment, 
whether  it  is  obtained,  by  the  confession  of  the  defendant,  by 
the  report  of  referees,  or  by  the  verdict  of  a  jury,  if  the  judg^ 
ment  shall  not  exceed  two  hundred  dollars,  six  months;  if  not 
exceeding  four  hundred  dollars,  nine  months;  and  if  exceed- 
ing four  hundred  dollars,  twelve  months,  counting  from  the 
first  day  of  the  term  to  which  the  original  process  issued,  is 
returnable,  if  the  defendant  in  the  opinion  of  the  court,  is 
possessed  of  a  freehold  estate,  worth  the  amount,  of  such  judg- 
ment, clear  of  all  incumbrances;  but  if  defendant  is  not  a  free- 
holder, then  execution  may  immediately  issue,  unless  he  enter 
surety  in  the  nature  of  special  bail,  when  there  shall  be  stay 
of  execution  for  thirty  days,  and  if  at  or  before  the  expira- 
tion thereof,  he  shall  give  security  for  the  amount  of  debt, 
interest,  and  costs,  lie  shall  be  entitled  to  the  same  stay  as  if 
he  was  a  freeholder:  and  the  like  stay  shall  be  had  upon 
judgments  obtained  in  amicable  actions;  unless  when  other- 
wise agreed  upon."  The  bail  required  by  the  act  for  the  stay 
of  execution  for  thirty  days,  need  not  be  entered,  if  special 
bail  has  been  entered  at  the  commencement  of  the  action  in 
a  sum  sufficient  to  secure  the  amount  found  due.  It  would  be 
no  advantage  to  the  plaintiff  to  have  bail  de  novo  entered,  but 
would  increase  the  costs  and  oppress  the  defendant  for  no  use- 
ful purpose.  (3  Binn.  429.)  It  may  be  well  to  remark,  that 
in  civil  cases  within  a  magistrate's  jurisdiction,  the  stay  of 
execution  commences  from  the  date  of  the  judgment,  differ- 
ing from  the  cases  mentioned  in  the  act,  by  which  it  appears 
that  the  stay  is  counted  from  the  first  day  of  the  term  to 
which  the  original  process  was  returnable. 

By  the  act  of  20th  March,  1810,  §  11.  (5  Sm.  Laws,  131.) 
twenty  days  are  allowed  for  the  entry  of  an  appeal  from  an 
award  of  arbitrators,  and  under  it  the  prothonotary  has  no 
power  to  issue  executions  until  the  expiration  of  that  period, 
Whether  the  defendant  be  a  freeholder  or  not.  If  he  omit  to 
appeal  or  give  the  prescribed  security  within  that  time,  judg- 
ment is  final,  and  execution  may  then  be  issued.  The  words 
of  thn  art  regu'ating  the  stay,  would  import  a  right  to  pro- 
ceed immediately  on  the  entry  of  judgment  against  one  not  a 
freeholder,  but  the  practice  uniformly  has  been  to  await  in  all 
such  cases,  the  expiration  of  the  twenty  days,  which  are  un- 
conditionally allowed  to  the  rlefendant  for  the  entry  of  an  ap- 
peal should  he  choose  to  avail  himself  of  the  privilege. 

In  order  that  every  party  may  have  sufficient  opportunity 
of  taking  out  a  writ  of  error,  it  is  directed  by  the  act  of 
March,  1809,  $  6.  (5  Sm.  Laws,  17.)  that  no  execution  shall 
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issue  upon  any  judgment,  on  any  special  verdict,  demurrer, 
or  case  stated,  unless  by  leave  of  the  court,  in  special  cases 
for  security  of  the  demand,  within  three  weeks  from  the  day 
on  which  such  judgment  shall  be  pronounced. 

To  enable  the  plaintiff  to  test  the  sufficiency  of  the  bail  for 
stay  of  execution,  certain  rules  are  established,  allowing  him 
a  reasonable  period  for  that  purpose.  By  a  rule  of  the  Dis- 
trict Court,  [Phil.  June,  1821.)  it  is  ordered, « that  in  all  cases 
where  the  defendant  shall  give  security  for  the  amount  of 
debt,  interest  and  costs  to  entitle  himself  to  the  stay  of  exe- 
cution, if  the  plaintiff  shall  deem  the  security  insufficient,  he 
may,  within  four  days  after  the  expiration  of  thirty  days  from 
the  entry  of  judgment,  except  to  its  sufficiency,  and  give  no- 
tice to  the  defendant  or  his  attorney  of  such  exception,  where- 
upon the  defendant  shall  within  eight  days  after  such  notice, 
justify  the  security  so  given  in  open  court,  or  before  one  of 
the  judges  or  the  prothonotary  of  the  court,  or  add  new  se- 
curity, and  justify  as  aforesaid,  within  the  time  aforesaid, 
giving  the  plaintiff  or  his  attorney  two  days  notice  in  writing 
of  the  time  and  place  of  such  justification,  and  if  new  security 
be  added,  of  the  names  and  residence  of  such  new  security,  in 
default  whereof  the  security  shall  be  deemed  insufficient,  and 
execution  may  issue." 

It  is  not  sufficient  that  the  defendant  is  a  freeholder  in  an- 
other county.  The  freehold  mentioned  in  the  act,  must  be 
situate  in  the  county  where  the  judgment  is  entered,  to  ena- 
ble him  to  plead  it  successfully.  (5  Binn.  432.)  The  freehold 
must  moreover  be  entirely  unincumbered,"  and  it  is  not  enough 
that  it  he  considered  equal  to  the  judgment  after  paying  all 
incumbrances,  since  any  incumbrance  on  the  estate  has  been 
held  sufficient  to  deprive  the  defendant  of  this  privilege.  (6 
Binn.  253.)  The  provisions  of  the  acts  regulating  stay  of 
execution  do  not  embrace  the  case  of  a  defendant  in  a  scire 
facias  on  a  mortgage.  (Jlnon.  D.  C.  Fhilad.  1821.  MS.  TFhart. 
Dig.  205.)  Bat  a  plaintiff  in  replevin  is  entitled  to  the  stay, 
and  therefore  a  retorno  habendo  cannot  issue  until  it  be  ex- 
pired. (Rose  v.  M'Crea,  C.P.  Philad.  Jan.  1820.  MS.  lb.  521.) 

Agreements  stipulating  for  stay  of  execution,  independently 
of  that  allowed  by  law,  are  frequently  made,  and  courts  will 
see  that  the  proceedings  are  conducted  according  to  good  faith 
and  the  understanding  of  the  parties^  (2  T.  R.  163.)  and 
if  an  agreement  for  a  stay  of  execution  be  made,  it  seems  to 
be  now  settled  that  the  court  will  receive  evidence  of  it,  al- 
though not  entered  on  the  record.  (3  Binn.  172.)  So  if  a 
plaintiff  is  bound  in  equity  to  make  a  title  to  defendant  for 
a  portion  of  the  premises,  execution  will  be  stayed  upon  the 
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judgment  in  ejectment  until  such  title  is  secured.  (2  Binn, 
93.)  It'  after  judgment  an  agreement  is  made  between  par- 
ties that  execution  shall  not  he  taken  out  till  the  next  term, 
and  it  is  sued  out  before,  the  court  will  set  aside  the  proceed- 
ings. (1  Mod.  20.)  So  where  judgment  was  entered  upon  a 
bond  made  payable  at  a  time  certain,  execution  cannot  issue 
until  that  time  is  expired,  though  no  provision  for  a  stay  of 
execution  until  that  time  has  been  inserted  in  the  warrant.  (1 
Dull.  133.)  On  the  other  hand,  the  court  will  not  interpose 
unless  it  appears  that  the  execution  issued  contrary  to  good 
faith;  upon  this  principle  they  refused  to  set  aside  an  execu- 
tion issued  before  the  expiration  of  the  stay,  agreed  to  by 
plaintiff,  on  condition  that  there  were  then  no  other  judgments 
but  one,  against  defendant,  when  in  fact  there  were  others, 
as  appeared  in  evidence  upon  the  hearing.  (1  Browne,  130.) 
So  where  judgment  was  entered,  with  an  agreement  that  it 
should  be  released  on  the  defendant's  performing  a  certain  act 
without  expressly  providing  for  any  stay  of  execution,  a  fi  fa 
issued  after  allowing  a  reasonable  time,  is  regular,  the  de- 
fendant having  neglected  to  fulfil  the  agreement;  and  no  injury 
could  arise  from  supporting  such  a  proceeding,  because  the 
court  would  always  interfere  in  a  summary  way  to  prevent 
injustice,  and  enforce  the  terms  on  which  the  judgment  was 
entered.  If,  however,  it  had  issued  immediately  after  judg- 
ment, no  doubt  the  court  would  have  set  it  aside.  (2  Serg. 
&  R.  36.) 

The  principal  and  surety  being  both  liable  for  the  same 
debt,  although  by  different  responsibilities,  it  is  clear  that  the 
plaintiff  may  pursue  either,  or  both  at  the  same  time,  after 
the  expiration  of  the  cesset.  And  even  after  a  levy  on  the  real 
estate  of  the  principal,  he  may  proceed  by  scire  facias  against 
the  bail,  though  he  can  recover  but  one  satisfaction.  The 
remedies  being  concurrent,  the  doctrine  of  election  is  not 
applicable.  (9  Serg.  $•  R.  16.) 

When  the  judgment  is  satisfied  by  payment,  voluntarily 
made,  or  enforced  by  execution,  the  defeudant  is  entitled  to 
have  satisfaction  acknowledged  and  entered  of  record.  The 
attorney  of  the  plaintiff,  under  his  general  authority,  may 
enter  satisfaction,  and  his  authority  is  not  limited  here,  as  it 
.is  in  England,  to  a  year  and  a  day  after  judgment;  (1  Binn. 
*470.  Ante,  p.  25.)  but  it  is  usually  done  by  the  plaintiff  him- 
self, in  the  office  of  the  prothonotary  of  the  court  where  the 
judgment  is  entered,  upon  the  docket  containing  the  full  en- 
tries; from  which  the  clerk  makes  an  entry  of  satisfaction 
upon  the  margin  of  the  judgment  index. 

To  enforce  the  entry  of  satisfaction,  the  act  of  April,  1791, 
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§  14.  (3  Sm.  Laws,  32.)  directs  the  plaintiff  to  acknowledge 
it  upon  the  record  within»eighty  days  after  request  made, 
payment  of  the  costs  of  suit  and  tender  of  his  reasonable 
charges  of  office,  under  the  penalty  of  a  sum  not  exceeding 
one  half  the  debt  recovered.  After  the  original  debt  has  been 
fully  satisfied,  the  judgment  cannot  be  left  open  to  cover  new 
and  distinct  engagements  between  the  parties.  (4  Johns.  Ch. 
R.  247.) 

A  defendant  cannot  be  discharged  by  the  court  for  any  sum 
less  than  what  is  contained  in  a  judgment  entered,  on  a  plain 
and  fair  agreement  of  the  parties.  (Jiddis.  119.)  But  where 
judgment  was  entered  on  an  award,  that  defendant  pay  so 
much  to  plaintiff  on  receiving  indemnity  against  certain 
claims,  and  plaintiff  afterwards  refused  giving  this  indem- 
nity, the  court  ordered  satisfaction  to  be  entered  on  the  judg- 
ment upon  payment  by  defendant  of  those  claims  against 
which  he  was  to  be  indemnified.  [Medford  v.  Dorsey,  C.  C. 
Jlpril,  1810.  MS.  Rep.  TVhart.  Dig.  365.) 

Where  satisfaction  has  been  entered  fraudulently,  the  court 
will  order  it  to  be  vacated.  So  where  the  plaintiff,  after  he 
had  assigned  a  judgment  to  a  third  person,  and  given  notice 
to  the  defendant  of  such  assignment,  entered  up  satisfaction, 
it  was  ordered  to  be  vacated.  (1  Johns.  Ca.  121.  258.)  But  if 
after  the  satisfaction  is  entered,  and  before  it  is  vacated  the 
defendant  confesses  judgment  to  a  bona  Jide  creditor,  the  se- 
cond judgment  is  entitled  to  priority.  (1  Johns.  529.) 


CHAPTER  XX1H 


JJvom&iuas  in  astro?* 


AFTER  final  judgment  is  signed,  the  unsuccessful  party 
may  bring  a  writ  of  error;  and  this,  if  obtained  before  exe- 
cution, suspends  the  latter  proceeding  till  the  former  is  de- 
termined. To  this  end,  it  is  provided  by  the  act  of  March, 
1809,  §  6.  (5  Sm.  Laws,  17.)  "and  that  every  party  may 
have  sufficient  opportunity  to  take  out  a  writ  of  error,  no 
execution  shall  issue  upon  any  judgment,  on  any  special  ver- 
dict, demurrer,  or  case  stated,  unless  by  leave  of  tho  court, 
in  special  cases  for  security  of  the  demand,  within  three 
weeks  from  the  day  on  which  such  judgment  shall  be  pro- 
nounced." Upon  judgments  on  general  verdicts,  four  days 
must  elapse  before  execution  can  be  sued  out,  (which  is  the 
time,  as  has  been  seen,  within  which  a  motion  for  a  new  trial, 
or  in  arrest  of  judgment,  must  be  made)  and  during  this 
time,  a  writ  of  error  ought  to  be  taken,  and  bail  given,  else 
execution  will  not  be  stayed.  It  is  not,  however,  to  be  impli- 
ed from  this,  that  a  writ  of  error  issued  before  execution, 
although  after  the  four  days,  if  bail  be  entered,  is  not  a  stay 
of  the  latter  process,  as  in  such  case  it  would  undoubtedly  be. 
But  no  judgment  can  be  reversed,  unless  the  writ  of  error 
be  obtained  within  seven  years  after  the  signing  of  the  judg- 
ment, or,  if  infancy,  coverture,  imprisonment,  insanity,  or 
being  beyond  the  limits  of  the  United  States,  have  prevented 
it,  then  within  five  years  after  the  disability  has  ceased  to 
exist.  (3  Sm.  Laws,  34.)  And  the  party  purchasing  the  writ 
of  error,  shall  make  oath  or  affirmation  to  be  filed  with  the 
record,  that  the  same  is  not  intended  for  delay.  (5  Sm.  Laws, 
17.)  To  promote  the  convenience  of  parties,  this  affidavit  is 
allowed  to  be  made  previously  to  the  trial.  (1  Serg.  &  R.  38.) 
But  if  it  be  not  filed  until  after  the  writ  of  error  issues,  and 
the  record  is  returned,  it  is  too  late,  and  the  writ  will  be 
quashed.  (6  Serg.  &  R.  89.)  There  is  no  distinction  between 
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administrators  and  others  as  regards  the  affidavit,  for  there 
is  no  reason  why  they  should  not  swear  that  the  writ  of  error 
was  not  prosecuted  for  delay.  (Ibid.) 

A  writ  of  error  like  an  original  writ,  is  cither  sued  out  of 
the  court  in  which  the  judgment  was  given,  or  out  of  a  supe- 
rior court,  hy  praecipe  to  the  prothonotary,  and  is  directed  to 
the  judges  of  the  court  in  which  the  judgment  was  given,  (2 
Blnn.  439.)  commanding  them,  in  the  first  case,  themselves 
to  examine  the  record;  in  the  second,  to  send  it  to  the  court  of 
appellate  jurisdiction,  to  he  examined,  in  order  that  some  al- 
leged error  in  the  proceedings  may  be  corrected.  The  first 
form  of  writ,  called  a  writ  of  error  coram  vobis,  is,  where 
the  alleged  error  consists  of  matter  of  fact;  the  second,  call- 
ed a  writ  of  error,  generally,  where  it  consists  of  matter  of 
law.  (Steph.  on  Plead.  139.)  The  object  of  this  latter  writ 
therefore,  being  to  correct  errors  in  law,  it  cannot  bring 
again  into  examination  a  mere  matter  of  fact  which  has  been 
passed  upon  by  a  jury  in  the  court  below;  (1  Galison,  14, 15. 
18.  20,  21.  7  Cranch.  111.)  except  indirectly,  in  those  cases, 
in  which  the  appellate  court  may  award  a  venire  facias  de 
novo:  and  a  writ  of  error,  and  not  an  appeal,  (as  the  word 
is  applied  to  the  practice  of  courts  proceeding  according  to 
the  course  of  the  civil  law,)  is  the  only  mode  of  reviewing  the 
decision  of  a  court  of  record*  proceeding  according  to  the 
course  of  the  common  law.  (1  Galison,  5.)  By  the  act  of  May 
22d,  1 779,,  §  9.  ( 1  Sm.  Laws,  1 38.)  it  is  declared,  that, "  if  any 
person  or  persons  shall  find  him  or  themselves  aggrieved  with 
the  judgment  of  any  of  the  courts  of  general  quarter  sessions 
of  the  peace  and  gaol  delivery,  or  any  other  courts  of  record 
within  this  province,  it  shall  be  lawful  to  and  for  the  party 
or  parties  aggrieved  to  have  his  or  their  writ  or  writs  of 
error,  which  shall  be  granted  them  of  course,  in  manner  as 
other  writs  of  error  are  to  be  granted,  and  made  returnable 
to  the  Supreme  Court."  The  question  whether  a  writ  of  error 
were  properly  sued  out,  or  whether  it  lie  in  the  particular 
case,  belongs  alone  to  the  court,  in  which  it  is  returnable,  on 
a  motion  made  to  quash  it;  or  if  it  be  too  late  for  a  motion, 
the  court  may  quash  it  on  their  own  motion,  if  they  think  in- 
justice likely  to  be  done.  (1  Serg.  &  R.  298.) 

For  an  error  in  law,  a  writ  of  error  lies  on  every  judg- 
ment of  the  District  Court  or  Common  Pleas,  (except  on 
some  particular  judgments  of  the  latter  court,  which  will  be 
noticed  hereafter,)  from  the  Supreme  Court,  which  is  now  the 
highest  tribunal  in  the  State.  In  the  year  1791,  a  Court  of 
Errors  and  Appeals  was  constituted,  consisting  of  the  Pre- 

Ll 
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sidents  of  the  several  courts  of  Common  Pleas,  and  Justices 
of  the  Supreme  Court,  from  which  writs  of  error  were  di- 
rected to  the  latter  court;  but  being  found  greatly  to  increase 
the  expense  and  delay  of  litigation,  without  any  equivalent 
benefit,  it  was  suspended,  in  1806,  as  to  sustaining  any  new 
cause,  and  after  holding  two  terms  for  unfinished  business,  it 
was  abolished,  and  its  powers  and  duties  were  vested  in  the 
Supreme  Court.  So  that  no  writ  of  error  now  lies  from 
the  final  decision  of  the  Supreme  Court,  except,  (in  cases 
within  its  jurisdiction,)  to  the  Supreme  Court  of  the  United 
States.  For  an  error  in  law,  likewise,  a  certiorari  lies  from 
the  Common  Pleas  on  a  judgment  rendered  by  an  alder- 
man or  justice  of  the  peace,  and  as  it  only  lies  after  his  jadg- 
ment,  it  is  consequently  in  the  nature  of  a  writ  of  error,  and 
will  be  briefly  treated  in  the  course  of  the  present  chapter. 

Wherever  a  new  jurisdiction  is  created  by  statute,  and 
the  court  or  judge  that  exercises  this  jurisdiction,  acts  as  a 
court  or  judge  of  record,  according  to  the  course  of  the  com- 
mon law,  a  writ  of  error  lies  on  their  judgment;  but  where 
they  act  in  a  summary  way,  or  in  a  new  course  different  from 
the  common  law,  there  a  writ  of  error  lies  not,  but  a  certio- 
rari. (2  Bac.  Mr.  456.  3  Bl.  Com.  406.  5  Binn.  24.)  Thus,  a 
certiorari,  and  not  a  writ  of  error,  lies  from  the  Supreme 
Court,  to  the  judgment  of  the  Court  of  Quarter  Sessions, 
upon  an  appeal  by  supervisors  of  roads  from  a  summary  con- 
viction by  a  justice  of  the  peace,  the  proceedings  in  such 
cases  not  being  according  to  the  course  of  the  common  law. 
(5  Binn.  24.)  A  certiorari  also  lies  from  the  former  court  to 
remove  the  proceedings  before  two  aldermen  or  justices  of 
the  peace,  under  the  act  of  the  6th  April,  1802,  to  enable 
purchasers  at  sheriffs'  and  coroners'  sales,  to  obtain  posses- 
sion. (3  Serg.  &  R.  95.)  In  these  cases,  the  Supreme  Court 
has  a  concurrent  jurisdiction  with  the  Common  Pleas;  and  a 
party  has  therefore  his  choice  of  jurisdictions:  he  may  either 
remove  by  certiorari  into  the  former  court  per  saltum,  or  he 
may  elect  the  inferior  court.  (8  Serg.  &  R.  340.)  If  he  re- 
move the  proceedings  to  the  Common  Pleas,  a  writ  of  error 
upon  their  judgment  will  lie  from  the  Supreme  Court.  (7 
$erg.  $  R.  418.) 

,No  writ  of  error  can  be  brought  but  on  a  judgment,  or  on 
an  award  in  nature  of  a  judgment.  (Co.  Litt.  288.  &.  6  East, 
336.  3  Binn.  273.  5  Serg.  Sf  R.  516.)  Therefore,  an  order  of 
the  Common  Pleas,  dismissing  an  appeal  from  a  justice,  is  a 
judgment  on  which  a  writ  of  error  lies;  (3  Binn.  273.)  be- 
cause the  dismissal  of  the  appeal  is  in  nature  of  a  judgment, 
which  while  it  remains  in  force,  prevents  all  further  proceed- 
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higs  in  the  suit.  (lb.  436.)  So  a  writ  of  error  lies  on  an  or- 
der of  the  court,  lessening  the  amount  of  a  judgment;  for, 
though  such   order  he  no  judgment,   it  has  all  the  effects  of 
one.  (Court  of  Errors,  Jlddis.  1 19. 121.)  So,  as  we  have  seen, 
(Ante,  p.  218.)  a  writ  of  error  will  lie  in  a  case  where  judg- 
ment has  heen  arrested.  And  error  lies  to  an  award  of  arbi- 
trators under  the  act  of  1810,  upon  which  the  judgment  has 
become  absolute  by  a  failure  to  appeal  within  twenty  days.  (3 
Serg.  &  R.  395.)  But  there  are  many  proceedings  of  an  in- 
ferior court  on  which  error  is  not  maintainable.  Thus  it  is 
not  maintainable  on  a  refusal  by  the  court  below  to  strike  off 
an  appeal  from  an  award  of  arbitrators,  no  final  judgment 
being  entered.  (3  Serg.  $•  R.  357.)  Neither  is  error  maintain- 
able upon  the  court's  receiving  or  rejecting  testimony   on 
motions  for  summary  relief,  (1  Binn.  222.)  such  as  motions 
to  discharge  on  common  bail;  &c.  nor  upon  a  judge  or  court's 
discharging  a  defendant  on  common  bail,  or  a  privileged  per- 
son held  to  bail  on  a  capias,  nor  upon  moderating  bail,  and 
receiving  the  justification  of  bail;  &c.  (2  Feates,  162.)  nor 
upon  staying  proceedings  in  a  bail-bond  suit;  (6  Serg.  &  R. 
542.)  nor,  as  it  would  seem,  upon  ordering  an  exoneretur  on 
the  bail-piece.  (See  9  Serg.  &  R.  24.)  And  in  addition  to  these 
cases,  it  may  be  here  stated,  that  «  nothing  which  is  matter  of 
pure  discretion  is  the  subject  of  error:  and  when  it  is  pecu- 
liarly the  province  of  the  court  below  to  decide  on  a  matter 
by  exercising  a  sound  discretion  under  all  the  circumstances 
of  the  case,  a  writ  of  error  does  not  lie.'  (6  Serg.  <§*  R.  I. 
See  also  7  Serg.  Sf  R.  180.)  There  are  cases  too,  in  which  the 
right  to  review  a  judgment  on  a  writ  of  error  is  taken  away 
by  legislative  enactment;  thus,  error  does  not  lie  to  the  judg- 
ment of  the  Common  Pleas,  upon  a  certiorari  to  a  justice  of 
the  peace,  the  act  of  20th  March,  1810,  having  made  their 
judgment  final.  (2  Serg.  &  R.  112.)  Neither  does  it  lie  in 
cases  of  divorce;  the  jurisdiction  in  such  cases  being  vested 
in  the  Common  Pleas  by  act  of  assembly,  and  the  mode  of 
redress  prescribed  by  that  act  being  by  appeal.  (3  Binn.  30. 
Vide  ante,  p.  8.)  So,  in  actions  of  debt  on  forfeited  recogni- 
zances,  brought  in   the  Common  Pleas,  where  the  judges 
have  a  power  to  moderate  and  remit  according  to  equity  and 
legal  discretion,  by  the  act  of  1783,  (2  Sm.  Laws,  82.)  no  writ 
of  error  is  given,  an  appeal  only,  lying  from  their  decision. 
(6  Serg.  &  R.  545.   Vide  ante,  p.  8.)  But  with  the  exception 
of  these  cases,  a  writ  of  error  is  a  universal  mean,  in   this 
State,  to  avoid  the  effect  of  a  judgment.  It  is  to  be  observed, 
however,  that  the  judgment  must  be  a  final  judgment,  that 
is,  such  a  one  as  if  undisturbed,  would  preclude  any  further 
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proceedings  in  the  cause;  and  the  reason  of  this  rule  is,  that 
'  there  would  be  no  end  to  suits,  if  they  might  be  removed  to 
the  superior  Court  on  suggestion  of  error,  in  every  stage  of 
the  proceedings.'  (3  Serg.  &  R.  411.  See  also  1  Arch.  Fr. 
208.)  This  being  the  rule  and  its  reason,  it  is  obvious,  that 
a  judgment  nisi  is  final,  though  before  the  expiration  of  the 
four  days,  for  the  purposes  of  a  writ  of  error.  But  in  the  case 
of  error  to  an  award  of  arbitrators  upon  which  the  judg- 
ment, as  above  intimated,  does  not  become  final  until  after 
the  expiration  of  twenty  days  from  the  entry  of  the  award, 
by  a  failure  to  appeal;  a  writ  of  error  cannot  be  delivered, 
and  bail  in  error  entered,  until  that  time;  and  in  computing 
the  twenty  days,  either  the  day  on  which  the  report,  is  filed, 
or  the  day  on  which  the  writ  of  error  is  filed  in  the  court  be- 
low, must  be  excluded.  (3  Serg.  &  R.  395.) 

With  these  observations  on  subjects  which  seemed  to  be  of 
a  preliminary  nature,  we  shall  now  succinctly  consider  the 
practice  in  error,  under  the  heads,  first,  of  writs  of  error  co- 
ram vobis,  and  secondly,  of  writs  of  error  generally.  Under 
the  first  head,  as  comprising  a  subject  of  but  comparatively 
small  importance  in  our  practice,  we  shall  content  ourselves 
with  stating  principles,  and  referring  to  treatises  which  con- 
tain the  details  of  the  practice;  but  under  the  second,  besides 
the  subject  of  error,  and  venire  de  novo  in  the  Supreme  Court 
of  this  State,  and  of  the  United  States,  the  proceedings  on 
writs  of  certiorari  to  aldermen  and  justices  of  the  peace,  will 
be  incidentally  described. 


section  I. 


Writ  of  Error  Coram  Vobis. 


Where  an  issue  in  fact  has  been  decided,  there  is,  (as  we 
have  already  seen,)  no  appeal  in  our  law,  from  its  decision, 
except  in  the  way  of  motion  for  new  trial;  and  its  being 
wrongly  decided,  is  not  error,  in  that  technical  sense  to  which 
a  writ  of  error  refers.  So,  if  a  matter  of  fact  should  exist, 
which  was  not  brought  into  issue,  but  which,  if  brought  into 
issue  would  have  led  to  a  different  judgment,  the  existence  of 
such  fact  does  not,  after  judgment,  amount  to  error  iu  the. 
proceedings.  For  example,  if  the  defendant  has  a  release,  but 
does  not  plead  it  in  bar,  its  existence  cannot,  after  judgment. 
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on  the  ground  of  error  or  otherwise,  in  any  manner  be 
brought  forward.  (Steph.  on  Plead.  139,  140.)  But  there  arc 
certain  fact*  which  affect  the  validity  and  regularity  of  the 
legal  proceeding  itself;  such  as  the  defendant  having  appeared 
in  the  suit  while  under  age,  by  attorney,  and  not  by  guardian; 
(Style,  406.)  but  a  defendant  in  ejectment  cannot  assign  this 
for  error.  (1  Str.  25.)  So,  where  the  plaintiff  or  defendant 
was  a  married  woman  at  the  commencement  of  the  suit,  or 
died  before  verdict  or  interlocutory  judgment.  (2  Saund.  101. 
a.  see  further,  1  Arch.  Pr.  212.)  Such  facts  as  these,  however 
late  discovered  and  alleged,  are  errors  in  fact,  and  sufficient 
to  reverse  the  judgment  upon  writ  of  error.  To  such  cases, 
the  writ  of  error  coram  vobis  applies;  because  the  error  in 
fact  is  not  the  error  of  the  judges,  and  reversing  it,  is  not 
reversing  their  own  judgment.  (2  Tidd,  1033.)  In  the  court 
of  King's  Bench,  in  England,  this  proceeding  is  sometimes 
called  error  coram  vobis,  but  it  is  said  to  be  more  correctly, 
coram  nobis,  or  quce.  coram  nobis  resident,  because  the  record 
and  process  on  which  it  is  founded,  are  stated  in  the  writ  to 
remain  in  the  court  of  our  lord  the  king  before  the  king  him- 
self. (2  Saund.  101.  a.)  But  in  Pennsylvania,  the  record  and 
process  being  stated  to  remain  before  the  judges  of  the  court, 
a  writ  of  this  kind  ought  to  be  called  a  writ  of  error  coram 
vobis,  or  quce  coram  vobis  resident,  as  in  the  Common  Pleas 
of  England.  (See  2  Tidd,  1056.  n.) 

A  writ  of  error  of  this  description,  that  is,  for  error  in 
fact,  lies  in  the  court  of  Common  Pleas,  on  a  judgment  in 
that  court.*  (1  Browne,  75.  82.  where  see  the  subject  discus- 
sed and  the  proceedings  in  error  coram  vobis  set  out  at  length; 
and  see  further  as  to  the  practice,  1  Arch.  Pr.  243.  249.) 

*  In  Hill  v.  West,  4  Yeates,  385,  it  was  said  by  the  counsel  for  the 
plaintiff,  that  they  could  find  no  precedent  of  a  writ  of  error  in  Pennsyl- 
vania returnable  coram  vobis.  That  in  Silver  v.  Shelback,  (1  Ball.  165.)  a 
writ  of  error  was  brought  to  reverse  a  judgment  in  the  Common  Pleas 
of  Philadelphia  county,  -wherein  infancy  -was  assigned  for  error,  the  defen- 
dant below  having  appeared  in  his  proper  person,  and  the  judgment  was 
reversed.  It  has  also  been  recently  decided  by  the  Supreme  Court  that 
the  appearance  of  an  infant  by  attorney  in  the  court  below,  is  assignable 
for  error  in  the  former  court.  (5  Serg.  &  R.  373.)  In  the  State  of  New 
York,  a  writ  of  error  for  error  in  fact,  on  a  judgment  in  a  Court  of  Com- 
mon Pleas  lies  into  the  Supreme  Court  only,  and  not  to  the  Court  of  Com- 
mon Pleas  which  cannot  entertain  a  writ  of  error  of  any  description.  (14 
Johns.  417.  20  Johns.  22.) 
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SECTION   2. 


Writ  of  Error  from  the  Siqireme  Court. 


*  The  most  frequent  case  of  error,  is  when,  upon  the  face  of 
the  record,  the  judges  appear  to  have  committed  a  mistake 
in  law.  This  may  be  by  having  wrongly  decided  an  issue  in 
law,  brought  before  them  by  demurrer;  but  it  may  also  hap- 
pen in  other  ways.  It  is  a  principle  necessary  to  be  understood 
in  order  to  have  a  right  apprehension  of  the  nature  of  writs 
of  error,  that  the  judges  are,  in  contemplation  of  law,  bound 
before  in  any  case  they  give  judgment,  to  examine  the  whole 
record;  and  then  to  adjudge,  either  for  the  plaintiff  or  de- 
fendant, according  to  the  legal  right,  as  it  may  on  the  whole 
appear,  notwithstanding  or  without  regard  to,  the  issue  in 
law  or  fact,  that  may  have  been  raised  and  decided  between 
the  parties,  and  this  because  the  pleader  may,  from  misap- 
prehension, have  passed  by  a  material  question  of  law,  with- 
out taking  issue  upon  it.  Therefore  whenever,  upon  the  ex- 
amination of  the  whole  record,  right  appears,  on  the  whole, 
not  to  have  been  done,  and  judgment  appears  to  have  been 
given  for  one  of  the  parties  when  it  should  have  been  given 
for  the  other,  this  will  be  error  in  law.  And  it  will  be  equally 
error,  whether  the  question  was  raised  on  demurrer,  or  the 
issue  was  an  issue  in  fact*  or  there  was  no  issue;  judgment 
having  been  taken  by  default,  confession,  &c.  In  all  these 
cases,  indeed,  except  the  first,  the  judges  have  really  com- 
mitted no  error;  for  it  may  be  collected  from  preceding  ex- 
planations, that  no  record,  or  even  copy  of  the  proceedings, 
is  actually  brought  before  them,  except  upon  demurrer;  but 
Avith  respect  to  a  writ  of  error,  the  effect  is  the  same  as  if 
the  proceedings  had  all  actually  taken  place,  and  been  re- 
corded in  open  court,  according  to  the  fiction  and  supposition 
in  law.  So  on  the  same  principle  that  will  be  error  in  law,  if 
judgment  has  been  entered  in  a  wrong  form  inappropriate  to 
the  case;  although  the  judges  have  in  practice  nothing  to  do 
with  the  entry  on  the  roll.  But  on  the  other  hand,  nothing 
will  be  error  in  law  that  does  not  appear  on  the  face  of  the 
record;  for  matters  not  so  appearing,  are  not  supposed  to 
have  entered  into  the  consideration  of  the  judges.  (2  Inst. 
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426.)  Upon  error  in  law,  the  remedy  is  not  by  writ  of  error 
coram  vobis,  (for  that  would  be  merely  to  make  the  same 
judges  re-consider  their  own  judgment;)  but  by  a  writ  of 
error,  requiring  the  record  to  be  sent  into  some  other  court 
of  appellate  jurisdiction,  that  the  error  may  be  there  cor- 
rected,— and  called  a  writ  of  error  generally. 

With  respect  to  the  writ  of  error  of  this  latter  description 
it  is  farther  to  be  observed,  that  it  cannot  be  supported,  un- 
less the  error  in  law  be  of  a  substantial  kind.  For  as,  by  the 
effect  of  the  statutes  of  amendments  and  jeofails,  errors  of 
mere  form  are  no  ground  for  arresting  the  judgment,  so,  by 
the  effect  of  the  same  statutes,  such  objections  are  now  insuf- 
ficient to  found  a  writ  of  error;  though  at  common  law,  the 
case  was  otherwise.'  (Stepli.  on  Plead.  140. 142.  See  3  Bl.  Com. 
406-7.) 

I.  Of  the  Parties  to  a  Writ  of  Error,  and  to  what  Court  it 
lies. 

The  writ  of  error  is  usually  brought  by  the  party  or  par- 
ties against  whom  the  judgment  was  given;  or  it  may  be 
brought  by  a  plaintiff  to  reverse  his  own  judgment,  if  erro- 
neous, in  order  to  enable  him  to  bring  another  action.  (3  Burr. 
1772.)  But  the  defendant  is  not  allowed  to  bring  it,  contrary 
to  his  own  agreement,  or  that  of  his  attorney;  (2  T.  R.  183. 
and  see  1  T.  R.  388.)  hence  the  utility  of  the  agreement  in 
most  warrants  of  attorney  to  confess  judgments,  not  to  bring 
a  writ  of  error. 

It  is  a  general  rule,  that  no  person  can  bring  a  writ  of 
error  to  reverse  a  judgment,  who  was  not  party  or  privy  to 
the  record,  or  prejudiced  by  the  judgment,  and  therefore  to 
receive  advantage  by  the  reversal  of  it.  Third  persons  are 
not  bound  by  the  judgment.  (2  Saund.  45.  n.  6.  101.  e.  Whar. 
Dig.  p.  195.)  An  executor  or  administrator,  however,  may 
have  a  writ  of  error  on  a  judgment  against  the  testator  or 
intestate;  (Com.  Dig.  Plead.  3  B.  9.)  and  if  an  erroneous 
judgment  be  given  against  the  ancestor,  by  which  he  loses 
the  land,  the  heir  may  bring  a  writ  of  error.  (2  Bac.  Mr. 
457.) 

In  an  ejectment  removed  into  the  Supreme  Court  by  writ 
of  error,  a  motion  was  made  to  quash  the  writ,  because  it  was 
not  sued  out  by  the  plaintiff  in  error.  The  facts  were,  that 
the  writ  of  error  was  sued  out  by  one  of  the  landlords  of  the 
tenant;  but  the  tenant,  alone,  was  the  defendant  on  record. 
He  had  taken  no  active  part  in  the  business,  but  had  suffered 
his  landlord,  to  carry  on  the  suit.  This  was  proved  by  the 
attorney  for  the  plaintiff  in  error.  The  landlord  who  sued  out 
the  writ  of  error,  made  the  oath  required  by  the  act  of  assenv 
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bly,  and  gave  security  on  taking  out  the  writ  of  error.  Upon 
this  evidence,  Tilghman,  C.  J.  was  of  opinion,  that  the  writ 
of  error  was  well  taken  out,  as  the  landlord  might  be  con- 
sidered as  the  agent  of  the  tenant.  But  Yeates,  J.  was  of  a 
contrary  opinion.  The  court  being  divided,  the  counsel  for  the 
defendant  in  error  took  nothing  by  his  motion.  (3  Serg.  & 
R.  278.) 

«  The  rule  that  there  can  be  no  severance  of  parties  in  per- 
sonal actions  applies  to  plaintiffs  and  not  to  defendants;  and 
the  same  distinction  prevails  in  writs  of  error  in  personal 
actions.  Where  the  plaintiffs  bring  the  writ  of  error,  they 
must  all  join,  and  there  can  be  no  severance,  because,  as  they 
have  a  joint  right  to  the  debt  or  damages,  which  they  are 
proceeding  to  recover,  the  release  of  one  would  bar  them  all, 
and,  on  the  same  principle,  the  dissent  of  one  to  the  writ  of 
error,  shall  bar  the  others  from  prosecuting  it.  But  when  the 
defendants  bring  the  writ  of  error,  the  object  is  to  discharge 
themselves  from  the  judgment,  and  not  to  recover  any  thing. 
There  is  therefore  no  joint  right.  If  one  defendant  could 
prevent  the  other  from  bringing  a  writ  of  error,  it  would  not 
only  be  a  great  hardship,  but  might  be  of  most  mischievous 
consequence;  for  the  plaintiff,  having  a  right  to  make  any 
persons  defendants'  whom  he  thinks  proper,  might  by  collu- 
sion introduce  a  defendant  for  the  purpose  of  avoiding  a  writ 
of  error.'  (Per  Tilghman  C.  J.  1  Serg.JkR.  493.)  But  the  writ 
of  error  must  be  brought  in  the  names  of  all  the  defendants, 
provided  they  are  all  living,  and  aggrieved  by  the  judgment; 
for,  otherwise  this  inconvenience  would  ensue,  that  every  de- 
fendant might  bring  a  writ  of  error  by  himself,  and  by  that 
means  delay  the  plaintiff  from  bis  execution  for  a  long  time* 
and  from  having  any  benefit  of  his  judgment,  though  it  might 
be  affirmed  once  or  oftener:  (6  Rep.  25.  S.  C.  Cro.  Eliz,.  648, 
9.  Carth.  8.  3  Burr.  1789.  6  Serg.  $  R.  320.)  and  if  the  writ 
of  6rror  be  brought  by  one  or  more  of  the  defendants  only, 
it  may  be  quashed;  (Ibid.)  or  the  court  will  give  the  plaintiff 
leave  to  take  out  execution.  (Barnes,  262.)  But  where  judg- 
ment is  given  against  several  parties,  and  one  or  more  of 
them  dies,  the  writ  of  error  may  be  brought  by  the  survivors. 
(Palm.  151.  1  Str.  234.)  And  in  trespass  against  three,  if 
there  be  judgment  by  default  against  two  of  them,  and  the 
third  plead  to  issue,  and  it  be  found  for  him,  the  two  only 
may  bring  a  writ  of  error,  for  the  party  in  whose  favour  the 
judgment  was  given,  cannot  say  that  it  was  to  his  prejudice. 
(1  Str.  683.)  So,  where  there  are  five  defendants,  of  whom 
three  are  acquitted,  and  verdict  and  judgment  against  the 
other  two.  It  is  evident,  that  only  those  against  whom  judg- 
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ment  passes,  can  have  error.  (G  Serg.  <$•  jR.  320-1.)  For  the 
same  reason,  where  the  plaintiff  enters  a  nolle  prosequi  against 
one,  and  takes  judgment  against  the  others,  lie,  against  whom 
there  was  a  nolle  prosequi,  shall  not  join  in  a  writ  of  error. 
(Ibid.)  Should  any  of  the  defendants  refuse  to  join  in  the 
prosecution,  they  must  be  summoned  to  the  court  of  error, 
and  severed;  after  which,  they  never  again  can  maintain  a 
writ  of  error,  but  he  who  sued  out  the  writ,  may  go  on  alone. 
It  does  not  appear  that  the  process  of  summons  and  severance 
has  ever  been  used  in  the  Supreme  Court.  It  is  probable  that 
that  court  would  proceed  in  a  less  formal  and  less  expensive 
way,  by  laying  a  rule  on  those  persons  named  as  plaintiffs 
iu  the  writ  of  error  and  not  appearing,  either  to  appear  and 
join  in  the  prosecution,  or  submit  to  be  severed.  (Ibid.) 

From  an  erroneous  judgment  of  the  Supreme  Court  of  this 
State,  a  writ  of  error  in  certain  cases  lies  to  the  Supreme 
Court  of  the  United  States.  The  third  article  of  the  Consti- 
tution of  the  United  States,  §  1,  declares  that  "the  judicial 
power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  the  congress  may  from 
time  to  time  ordain  and  establish."  /.nd  by  the  same  article, 
§2,  it  is  declared  that  "the  judicial  power  shall  extend  to 
all  cases  in  law  and  equity  arising  under  this  constitution, 
the  laws  of  the  United  States,  and  treaties  made,  or  which 
shall  be  made  under  their  authority."  By  the  same  article 
original  jurisdiction  is  given  to  the  Supreme  Court,  in  all 
cases  affecting  ambassadors,  other  public  ministers  and  con- 
suls, and  those  in  which  a  state  shall  be  a  party;  but  in  other 
cases,  in  which  the  Supreme  Court  has  jurisdiction,  it  has 
appellate  jurisdiction  only,  both  as  to  law  and  fact,  with  such 
exceptions,  and  under  such  regulations,  as  the  congress  shall 
make. 

By  the  judiciary  act  of  September  24,  1789,  §  25,  (2  Laws 
TJ.  S.  65.)  it  is  enacted,  "that  a  final  judgment  or  decree  in 
any  suit,  in  the  highest  court  of  law  or  equity  of  a  State  iu 
which  a  decision  in  the  suit  could  be  had,  where  is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and  the  decision  is  against 
their  validity;  or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  any  State,  on  the 
ground  of  their  being  repugnant  to  the  constitution,  treaties, 
or  laws  of  the  United  States,  and  the  decision  is  in  favor  of 
such  their  validity,  or  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  constitution,  or  of  a  treaty, 
or  statute  of,  or  commission  held  under,  the  United  States, 
and  the  decision  is  against  the  title,  right,  privilege  or  exemp- 
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tion,  specially  set  up  or  claimed  by  either  party,  under  such 
clause  of  the  said  constitution,  treaty,  statute  or  commission, 
may  be  re-examined,  and  reversed  or  affirmed  in  the  Supreme 
Court  of  the  United  States  upon  a  writ  of  error."  And  further 
"no  error  shall  "be  assigned  or  regarded,  as  a  ground  of  re- 
versal in  any  such  case  as  aforesaid,  than  such  as  appears  on 
the  face  of  the  record,  and  immediately  respects  the  before 
mentioned  questions  of  validity  or  construction  of  the  said 
constitution,  treaties,  statutes,  commissions  or  authorities,  in 
dispute." 

If  the  judgment  of  a  State  Court  be  in  favor  of  the  privi- 
lege claimed  under  an  act  of  Congress,  the  Supreme  Court 
of  the  United  States  has  no  appellate  jurisdiction;  (3  Crunch, 
£68.)  and  no  writ  of  error  lies  to  a  State  Court,  unless  there 
is  something  apparent  on  the  record  bringing  the  case  within 
the  appellate  jurisdiction  of  the  Supreme  Court.  (2  Wheat. 
363.)  But  it  is  not  required  that  the  record  should,  in  terms, 
state  a  misconstruction  of  an  act  of  congress,  or  that  it  was 
drawn  into  question;  it  is  sufficient  to  give  the  Supreme  Court 
of  the  United  States  jurisdiction  of  the  cause,  that  the  record 
should  show  that  an  a~t  of  Congress  was  applicable  to  the 
case.  (4  Wheat.  311.)  If  the  record  does  not  continue  in  the 
highest  court  of  the  State,  but  has  been  removed  to  an  infe- 
rior court,  the  Supreme  Court  of  the  United  States  is  not  de- 
prived of  its  jurisdiction,  and  it  may  issue  a  writ  of  error 
directed  to  any  State  Court  in  which  the  record  may  be  found; 
thus  where  a  judgment  of  the  Supreme  Court  of  New  York 
was  affirmed  in  the  Court  of  Errors,  and  the  transcript  of 
the  record  remitted  to  the  Supreme  Court,  and  the  Court  of 
Errors  had  returned  to  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States,  directed  to  them,  that  the  tran- 
script had  been  remitted,  it  was  held  that  the  Supreme  Court 
of  the  United  States  might  issue  a  writ  of  error  to  the 
Supreme  Court  of  the  State  of  New  York  to  bring  up  the 
record.  (3  Wheat.  303.)  It  is  only  on  the  final  judgment  of 
the  State  Court  that  a  writ  of  error  lies;  and  a  judgment  re- 
versing that  of  an  inferior  court  and  awarding  a  venire  fa- 
cias de  novo,  is  not  a  final  judgment.  {Ibid.  433.) 

II.  Of  the  issuing  of  the  "Writ  of  Error,  and  of  Bail  in  Er- 
ror, and  their  effect  as  a  Supersedeas. 
The  writ  of  error  is  made  out,  signed  and  sealed  by  the 
prothonotary  of  the  Supreme  Court  on  filing  a  praecipe  with 
him,  and  is  directed  to  the  judges  of  the  court  in  which  the 
judgment  has  been  rendered,  commanding  them,  that  if  judg- 
ment be  rendered,  then,  the  record  and  process  and  all  things 
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touching  the  same,  under  their  seal  distinctly  and  openly 
they  have  before  the  justices  of  the  Supreme  Court  on  the 
next  return  day,  together  with  the  writ  itself;  that  the  record 
and  process  being  inspected,  they  may  further  cause  to  be 
done  what  of  right  and  according  to  the  laws  and  customs 
ought:  Tiie  allowance  of  one  of  the  justices  of  the  Supreme 
Court  is  also  marked  upon  the  writ  which  is  tested  and  made 
returnable  as  other  writs  issuing  from  the  Supreme  Court. 

At  common  Jaw  no  bail  in  error  was  required,  so  that  the 
defendant  by  bringing  a  writ  of  error,  might  have  delayed 
the  plaintiff  without  giving  any  security  for  the  prosecution  of 
the  writ,  or  payment  of  the  debt  or  costs,  in  case  of  an  affir- 
mance of  the  judgment.  (2  Tidd,  1074.)  To  avoid  unneces- 
sary delays  of  executions,  it  was  enacted  by  the  statute  3  Jac. 
I.  c.  8.  (made  perpetual  by  3  Car.  i.  c.  4.  §  4.  and  reported  to 
be  in  force  in  Pennsylvania,)  (Rob.  Dig.  245.)  that  in  all  ac- 
tions of  debt  upon  «  any  single  bond  for  debt,  or  upon  any  ob- 
ligation with  condition  for  the  payment  of  money  only,  or 
upon  any  action  or  bill  of  debt  for  rent,  or  upon  any  contract," 
the  execution  shall  not  be  stayed  by  any  writ  of  error,  unless 
the  party  bringing  the  writ  of  error,  together  with  two  such 
sufficient  sureties  as  the  court  shall  approve  of,  shall  first  be 
bound  by  recognizance  in  double  the  sum  recovered  by  the 
judgment,  to  prosecute  the  said  writ  of  error  with  effect,  and 
also  to  satisfy  and  pay  the  debt,  damages,  and  costs,  awarded 
by  the  former  judgment,  and  also  the  costs  and  damages  to  be 
awarded  for  delaying  of  execution  if  the  said  former  judgment 
should  be  affirmed.  It  is  material  to  observe  that  this  statute 
extends  to  all  judgments,  as  well  by  default  on  demurrer  or 
on  mil  tiel  record,  as  after  verdict;  all  the  other  statutes  on 
this  subject,  relate  to  judgments  after  verdict  only.  (See  1 
Jlrch.  Pr.  221.  and  the  cases  there  cited.) 

By  Stat.  13.  Car.  n.  St.  2.  c.  2.  §  9.  (Rob.  Dig.  137.)  bail 
in  error  is  in  like  manner  required,  after  verdict  in  actions 
on  the  case  upon  a  promise  for  payment  of  money,  in  trover, 
covenant,  detinue,  and  trespass,  but  it  is  provided  by  section 
eleven,  that  the  act  shall  not  extend  to  actions  popular,  ac- 
tions upon  penal  statutes,  or  to  indictments;  and  by  Statute 
16  and  17.  Car.  ii.  c.  8.  §  3.  (made  perpetual  by  22  and  23. 
C.  n.  c.  4.)  (Rob.  Dig.  41.)  bail  in  error  is  now  required 
after  verdict  in  all  personal  actions  whatsoever;  provided, 
by  the  5th  section,  that  this  act  shall  not  extend  to  any  writ 
of  error  brought  by  an  executor  or  administrator,  nor  to 
any  action  popular,  or  upon  a  penal  statute,  nor  to  indict- 
ments. A  scire  facias  against  bail  is  a  personal  action  within 
the  meaning  of  this  act.  (2  TV.  Bl.  1227.)  Also,  when  a  judg- 
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ment  is  given  against  an  executor  de  bonis  propriis,  it  is  not 
protected  by  the  saving  in  the  statute,  but  the  executor  must 
put  in  bail  in  error;  (I  <8S3i  368.  1  Lev.  £45.)  and  where  the 
judgment  is  de  bonis  testatoris  and  protected  by  the  statute, 
yet  if  the  executor  do  put  in  bail,  the  court  may  take  it,  and 
the  bail  will  be  bound  by  it.  (2  Str.  745.  2  L.  Raym.  1459.) 
These  statutes,  it  must  be  observed,  extend  only  to  cases  where 
a  writ  of  error  is  brought  after  verdict,  and  not  after  judg- 
ment by  default,  or  judgment  upon  demurrer  or  mil  tiel  record. 
In  our  practice  the  plaintiff  in  all  cases*  of  writ  of  error 
where  he  wishes  it  to  operate  as  a  supersedeas,  enters  into  a 
recognizance  with  sufficient  surety  to  the  plaintiff  in  the  action 
below,  in  a  sum  double  the  amount  recovered,!  conditioned 
to  prosecute  his  writ  of  error  with  effect,  and  if  judgment  be 
affirmed  to  satisfy  the  debt,  damages  and  costs  recovered,  to- 
gether with  such  costs  as  shall  be  awarded  by  occasion  of 
the  delay  of  execution.  (R.  10.  S.  C.vide  R.  34.  C.F.  Philad. 
1824.)  This  form  of  recognizance  is  directed  to  be  taken  by 
the  commissioners  of  bail  when  applied  to  within  their  re- 
spective counties.    The  prothonotary  of  the  Supreme  Court, 
and  such  other  discreet  person  as  the  justices  thereof  shall 
nominate  from  time  to  time  are  constituted  commissioners  of 
bail  within  the  counties  where  they  respectively  reside,  and 
are  empowered  to  receive  recognizances  in  the  same  manner 
as  the  judges  of  the  Supreme  Court,  and  for  the  same  fees  as 
formerly  allowed  by  law.  §  8.  Act  of  1786.  (2  Sm.  Laws, 
393.)  By  Rule  20.  S.  C.  the  office  of  commissioner  is  directed 
to  be  filled  by  the  prothonotary  of  each  Court  of  Common 
Pleas  throughout  the  State,  except  in  Philadelphia  county. 
Bail  in  error  may  also  be  entered  into  before  any  of  the 
judges  of  the  court  from  or  upon  whose  judgment  or  decree 
the  writ  of  error  shall  be  taken,  and  shall  be  duly  certified 
and  transmitted  with  the  record.  (§  7.  Act  March,  1809.  5  Sm. 
Laws,  17.)  The  authority  of  the  Supreme  Court  to  take  bail 
on  a  writ  of  error  is  unquestionable.   « The  construction  of 
this  act  has  been  that  their  power  is  concurrent  with  that  of 
the  C.  P.  So  that  the  recognizances  are  taken  in  the  Supreme 
Court,  or  by  the  commissioners  of  bail,  or  by  one  of  the 
judges  of  the  Common  Pleas  of  the  proper  county,  as  suits 
the  convenience  of  the  party.'  (Ter  Duncan,  J.  6  Serg.  &  2?, 
574.) 

*  It  will  be  observed  that  we  do  not  advance  this  as  the  law,  but  state 
it  as  the  prevailing'  practice  in  Pennsylvania. 

|  It  has  been  held,  that  bail  in  a  less  sum  than  the  statute  required, 
was  equivalent  to  no  bail  at  all,  as  to  the  purpose  of  staying-  execution. 
(5  Taunt.  320.) 
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By  the  13th  rule  of  the  Supreme  Court  'The  plaintiff's  at- 
torney shall  be  at  liberty  to  examine  the  commissioner's  book 
for  the  names  off  the  bail,  so  as  to  enquire  of  their  sufficiency, 
and  if  found  insufficient,  he  may  except  against  them  within 
twenty  days  after  the  recognizance,  and  notice  to  the  plaintiff 
or  his  attorney  of  the  taking  thereof;  and  in  that  case  the  defen- 
dant either  must  put  in  better  bail,  or  the  cognizers  of  such 
bail  must  justify  themselves  in  open  court,  either  by  affidavit 
taken  before  the  commissioners,  or  by  oath  in  court,  or  before 
one  of  the  judges  of  the  court.'  When  the  bail  in  error  is  ex- 
cepted to,  the  party  must  perfect  his  bail  within  ten  days  after 
such  exception  is  taken,  in  default  whereof,  the  prothonotary 
shall  non  pros,  such  writ.  (K.   14.  S.  C.)  It  would  seem  that 
in  practice  the  former  rule  is  in  some  measure  disregarded. 
The  prothonotary  is  by  act  of  assembly  commissioner  of  bail, 
and  a  justification  before  him  within  ten  days  is  esteemed 
sufficient,-  otherwise  the  party  would  be  unable  to  justify  in 
case  the  court  did  not  sit  during  the  ten  days  mentioned  in 
the  rule.  If  the  Court  should  be  sitting,  it  would  however  be 
more  prudent  to  justify  in  court.  If  the  writ  is  taken  with- 
out offering  bail,  or  if  the  recognizance  is  irregular,  the  writ 
will  not  operate   as  a  supersedeas,  and  the  plaintiff  suffers 
no  delay  of  execution.  The  cause  is  nevertheless  well  removed. 
But  if  the  plaintiff  has  been  delayed  by  the  entering  of  in- 
sufficient bail,  such  conduct  deserves  some  punishment,  and 
that  is  the  reason  why  the  rule  of  court  above  stated  directs  a 
non  pros,  to  be  entered  in  such  cases.  (3  Binn.  34.)  Baii  in 
error  cannot  discharge  themselves  by  surrendering  the  plain- 
tiff in  error,   and  consequently  are  not  entitled  to  relief,  if 
their  principal  should  become  insolvent,  pending  the  writ  of 
error.  (1  T.  R.  624.)  After  final  judgment,  and  before  exe- 
cution executed,  a  writ  of  error  by  the  English  practice  is, 
generally  speaking,  a  supersedeas  of  execution  from  the  time 
of  its  allowance,  provided  bail  be  put  in  and  perfected  in  due 
time,  (Tidd,  1172-3.  Biug.  on  Ex'ns.  265.)  although  no  notice 
of  the  allowance  be  given  to  the  opposite  party.  (5  Taunt.  204.) 
With  us  the  writ  takes  effect,  not  from  the  time  of  its  issuing, 
which  is  immaterial,  but  from  its  delivery  to  the  prothonotary 
of  the  court  below.  Therefore  where  an  award  of  arbitrators 
was  filed  on  the  2d  of  April,  the  writ  of  error  issued  on  the 
11th,  the  recognizance  of  bail  was  taken  on  the  22d,  and  the 
writ  of  error  filed  in  the  prothonotary's  office  of  the  court  be- 
low on  the  5th  April  ensuing,  the  writ  was  supported,  upon  a 
motion  made  to  quash  it  on  the  ground  that  no  writ  could  be 
issued  within  twenty  days  after  the  award,  and  that  the  bail 
was  also  too  soon.  (3  Serg*  &  R.  395.)  By  rule  34.  (C,  P. 
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Philad.  1824.)  "execution  may  issue  on  any  judgment  en- 
tered absolute  on  verdict  or  otherwise,  unless  a  writ  of  error 
shall  have  been  lodged  in  the  prothonotary's  office,  accom- 
panied by  a  certificate  from  the  prothonotary  of  the  Supreme 
Court,  that  the  bail  has  been  entered  thereon,  according  to 
the  rules  of  that  court,  and  perfected." 

So  long  as  the  execution  is  executable  but  not  executed,  the 
allowance  of  a  writ  of  error  is  a  supersedeas,  hut  not  after- 
wards. (Salk.  321.  pi.  8.  TFilles.  271.  8.  C.  Barnes,  205.) 
Therefore  if  a  levy  be  made  under  a  fieri  facias,  a  writ  of 
error  issued  before  the  sale  of  the  property  is  not  a  superse- 
deas. (9  Johns.  66,  17.  Id.  34.)  In  the  case  of  proceedings 
between  landlord  and  tenant  in  the  Court  of  Common  Pleas, 
a  writ  of  error  never  operates  as  a  supersedeas.  (6  Binu.  460.) 

III.  Of  the  Return  of  the  Writ  of  Error,  and  the  proceed- 
ings until  Judgment. 

When  the  writ  of  error  is  allowed  and  filed  with  the  pro. 
thonotary  of  the  court  by  which  the  judgment  was  rendered, 
he  returns  it  to  the  prothonotary  of  the  Supreme  Court  to- 
gether with  the  whole  record,  including  the  original  prsecipo 
which  constitutes  a  portion  of  it.  With  us,  the  entire  reeord 
is  uniformly  in  the  custody  of  the  prothonotary  of  each  court, 
and  not  in  the  keeping  of  the  judges.  (2  Binn.  4S9.)  It  is  the 
duty  of  the  plaintiff  in  error  to  see  that  the  record  is  returned 
in  due  time.  And  if  he  makes  default,  the  defendant  in  error 
may,  after  the  return  day,  move  for  a  rule  upon  him  to  return 
the  record  on  or  before  a  certain  day,  or  non  pros;  a  reason- 
able time  (usually  four  days)  is  allowed  for  this  purpose. 
When  the  writ  is  returned,  but  not  before,  (1  Caines*  Hep. 
251.)  the  plaintiff  in  error  may  move  to  amend,  or  the  defen- 
dant in  error  to  quash  or  non  pros,  the  writ:  or  it  may  abate, 
or  be  discontinued. 

Formerly,  great  certainty  was  required  in  making  tlie 
writ  agree  with  the  record,  nor  could  any  defects  therein  be 
amended  before  the  5  Geo.  i.  c.  13,  reported  to  be  in  force 
in  Pennsylvania,  (Rob.  Big.  48.)  because,  by  the  former 
statutes  of  amendment,  the  judges  were  only  enabled  to 
amend  in  affirmance  of  the  judgment.  (2  Bac.  Mr.  463.) 
Upon  this  statute,  it  has  become  the  practice  to  amend  the 
writ  of  error,  as  a  matter  of  course,  without  costs;  (Str.  863. 
902.)  And  it  has  been  amended  by  striking  out  the  name  of 
one  of  the  plaintiffs  in  error,  (lb.  683.  892.  Cowp.  425.)  in 
the  latter  case,  however,  the  recognizance  of  bail  in  error 
must  also  be  amended.  (2  W.  Bl.  1067.  See  5  Taunt.  86.) 
But  where  a  writ  of  error  was  returnable  before  the  giving 
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oF  the  judgment  on  which  it  was  brought,  this  was  held  to 
be  such  a  fault  as  was  not  amendable  under  the  statute.  (Sir. 
807.  891.  and  see  1  Arch.  Pr.  214-15.  2  Iiunl.  Pr.  1142.) 

The  general  ground  of  quashing  a  writ  of  error  is  some 
fault  or  defect  therein  not  amendable  by  the  above  statute. 
It  will  not  be  dismissed,  because  it  was  not  returned  to  the 
term  to  whieh  it  was  made  returnable,  because,  by  long  es- 
tablished practice,  returns  to  writs  of  error  have  been  re- 
ceived after  the  time  to  which  they  were  returnable;  (4  Yeatcs, 
418.)  and  where  it  is  retnrned  in  the  usual  form,  the  court  will 
presume  thai,  it  was  presented  during  the  sitting  of  the  court 
to  which  it  was  directed,  and  by  them  properly  returned.  (16.) 
"We  have  seen  (Ante,  ji.  256.  269.)  that  the  writ  will  not  be 
quashed,  because,  the  oath  that  the  writ  was  not  intended  for 
delay,  was  made  before  the  trial,  nor  because  the  recognizance 
of  bail  is  irregular  or  void.  After  the  defendant  in  error  has 
pleaded  in  nullo  est  erratum,  and  issue  joined,  a  motion  to 
quash  the  writ  is  irregular;  still  the  court  would  quash  it  of 
their  own  accord,  if  injustice  were  likely  to  be  done.  (1  Serg. 
&  R.  299.)  Nor  will  the  writ  be  quashed  because  a  blank  has 
been  left  in  it  for  the  month  in  which  the  court  is  to  be  held: 
it  is  a  mere  clerical  error,  which  is  amendable  by  the  court. 
(5  Serg.  <§•  R.  352.)  But  where  the  court  below  struck  off  an 
appeal  from  an  award  of  arbitrators,  and  three  days  after- 
wards reinstated  it,  the  writ  was  quashed,  as  it  appeared  that 
the  action  was  depending  in  the  Court  of  Common  Pleas.  (2 
Serg.  &  R.  382.) 

The  writ  abates  by  the  death  of  the  plaintiff  in  error,  or  of 
any  one  of  the  plaintiffs  before  errors  assigned.  (3  Serg.  6c 
R.  271.*  referring  to  2  Saund.  101.  n.  2  Tidd,  1097.)  And 
the^defendant  may  thereupon  sue  out  a  scire  facias  quare  exe- 
cutionem  non,  to  revive  the  judgment  against  the  executors  or 
administrators  of  the  plaintiff  in  error;  but  if  the  plaintiff  die 
after  errors  assigned,  it  does  not  abate  the  writ.  In  such  case, 
the  defendant  having  joined  in  error,  may  proceed  to  get  the 
judgment  affirmed,  if  not  erroneous;  but  must  then  revive  it 
against  the  representatives  of  the  plaintiff  in  error.  (2  Crompt. 
Pr.  401-2.  Barnes,  206.)  And  in  no  case  does  the  writ  abate 
by  the  death  of  the  defendant  in  error;  the  action  is  proceeded 

*  FoFtnerly  in  England,  the  death  of  one  of  the  plaintiffs  in  error  abated 
the  writ.  But  latterly  it  has  been  held  under  the  statute  8  &  9  W.  m.  c. 
11.  §  7.  reported  to  be  in  force  in  Pennsylvania,  (Rob.  Big.  142.)  by  which 
on  suggesting  the  death  of  a  joint  plaintiff  or  defendant,  where  the  cause 
of  action  surviyes,  the  writ  or  action  shall  not  abate,  but  the  action  shall 
proceed,  that  on  the  death  of  one  of  several  plaintiffs  in  error  the  writ  of 
eVTor  does  irot  abate.  (1  Bctrn.  &  ,1M.  586.) 
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in  as  if  lie  were  alive,  till  judgment  be  affirmed,  which  is  then 
revived  by  scire  facias;  execution  cannot,  however,  issue  pend- 
ing the  writ  of  error.  (Velv.  112-13.  Salk.  264.  pi.  6.  See  1 
Arch.  Fr.  216.)  The  writ  of  scire  facias  ad  audiendum  errores 
not  being  in  use  in  Pennsylvania,  the  plaintiff  in  error  may 
proceed  by  rule  on  the  defendant  to  plead  to  a  general  assign- 
ment of  errors,  (2  Binn.  257.)  and  hence  it  would  seem,  that 
the  representatives  of  a  deceased  defendant  might  in  the  same 
mode  be  compelled  to  join  in  error.  If  there  are  several  defen- 
dants, one  of  whom  dies,  his  death  being  suggested  on  the  re- 
cord, the  writ  proceeds  against  the  survivors.  (2  Saund.  100. 
o.  2  Dunl.  Fr.  1 144.)  A  writ  of  error  may  abate  by  the  act  of 
the  party,  as  where  it  is  brought  by  a  feme  sole,  who  after- 
wards marries,  the  writ  abates  by  her  marriage,  and  the  court 
will  give  the  defendant  leave  to  take  out  execution,  though  she 
andher  husband  have  brought  a  second  writ  of  error.  (2  Str. 
880.  1015.  See  2  Saund.  101.  o.) 

If  the  writ  of  error  be  not  quashed  or  abated,  the  plaintiff 
in  error  should,  after  the  record  is  certified,  forthwith  pro- 
ceed to  assign  his  errors.  By  a  rule  of  the  Supreme  Court 
his  eounsel  is  bound  to  make  a  written  specification  of  the 
"particular  errors,  which  he  assigns,  and  on  which  he  intends 
to  rely,  and  to  file  the  same  in  the  prothonotary's  office.  (See 
6  Serg.  &  R.  600.  Rules,  January,  1823.)  The  mode  of  oblig- 
ing the  plaintiff  to  assign  errors  is  not,  agreeably  to  the  En- 
glish practice,  by  issuing  a  scire  facias  quare  executionem 
non,  but  by  a  rule  on  the  plaintiff  to  file  a  specification  of 
errors,  on  or  before  a  certain  day.  The  usual  time  is  four 
days,  at  the  expiration  whereof,  if  he  makes  default,  the  writ 
is  non  prossed,  upon  producing  proof  of  service  of  the  rule 
upon  the  plaintiff  in  error  or  his  attorney.  The  default  how- 
ever, on  showing  a  reasonable  excuse  for  not  assigning  errors 
in  time,  will  be  set  aside  on  payment  of  costs.  (2  Caines' 
Rep.  385.) 

"Where  the  whole  of  the  record  is  not  certified  by  the  court 
below  upon  the  writ  of  error,  the  plaintiff  may  allege  diminu- 
tion of  the  record,  and  pray  a  certiorari  to  the  court  below  to 
bring  up  the  part  of  the  record  which  is  wanting.  (2  Binn.  436. 
2  Bac.  Jib.*46$.  See  8  Serg.  &  R.  10.  2  Tidd,  1109.)  But  it  is 
a  rule  that  a  man  cannot  allege  diminution  contrary  to  the 
record  which  is  certified.  (I  Rol.  M.  764.2  Tidd,  11 04.)  The 
tertiorari  is  a  judicial  writ  issuing  out  of  the  court  where  the 
writ  of  error  is  depending;  directed  commonly  to  the  judges 
of  the  court  below,  but  may  by  consent  be  directed  to  the 
president  alone.  (See  1  Serg.  &  R.  472.)  The  Supreme  Court 
Will  not  decide  whether  certain  matters  ought  or  ought  not 
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to  be  returned  and  certified  as  part  of  the  record,  but  will 
leave  it  to  the  court  below  to  determine  whether  the  record 
contains  the  whole  matter;  (J&id.)  and  when  it  appears  by 
their  return  that  the  whole  record  has  been  certified,  a  second 
certiorari  upon  a  similar  suggestion  will  not  be  granted. 
{Ibid.)  By  the  English  practice  it  is  too  late  to  allege  a  dimi- 
nution or  pray  a  certiorari  after  in  nullo  est  erratum  pleaded, 
without  leave  of  the  court.  (2  Crompt.  Pr.  362.)  With  us  the 
certiorari  has  heen  grantee!,  upon  the  application  of  the  plain- 
tiff in  error  after  issue  joined  and  diminution  alleged.  (2 
Binn.  436.) 

An  assignment  of  errors  is  in  the  nature  of  a  declaration, 
(2  Bac.  Jib.  485.)  and  is  either  of  errors  in  fact,  or  errors  in 
law.  The  former  consist  of  matters  of  fact,  not  appearing  on 
the  face  of  the  record,  which  if  true,  prove  the  record  to 
have  been  erroneous,  as  that  the  defendant  in  the  original 
action  being  under  age,  appeared  by  attorney.  A  judgment 
(except  in  a  real  action)  against  an  infant  may  be  reversed 
after  full  age,  and  the  fact  must  be  tried  per  pais,  and  not  by 
inspection.  (1  Vail.  166.)  And  if  in  nullo  est  erratum  is  plead- 
ed, the  fact  of  infancy  is  thereby  admitted.  (5  Serg.  &  R.  373.) ' 
The  judgment  is  also  erroneous  if  it  appear  that  a  feme 
plaintiff  or  defendant  was  under  coverture  at  the  time  of 
commencing  the  action,  or  that  a  sole  plaintiff  or  defendant 
died  before  verdict  or  interlocutory  judgment.  (Tidd,  1201.) 

Irregularities  in  the  conduct  of  the  jury  in  the  court  below 
being  subjects  entirely  within  its  discretion,  are  not  examin- 
able upon  a  writ  of  error.  (1  Peters'  Rep.  159.)  It  cannot 
be  assigned  for  error  that  the  adverse  party  has  renounced 
a  matter  agreed  on  for  his  own  benefit;  (4  Feates,  479.)  nor 
is  it  error  that  the  court  below  permitted  evidence  to  be  given 
in  an  early  stage,  which  might  properly  have  been  reserved  as 
rebutting  evidence;  (3  Serg.  &  R.  314.  See  7  Serg.  $■  R.  323.) 
nor  that  evidence  was  rejected  by  the  court,  not  because  it 
was  incompetent,  but  because  it  was  offered  at  an  improper 
time;  (8  Serg.  &  R.  573.)  nor  that  a  mistake  was  committed 
by  the  court  during  a  preliminary  and  irrelevant  examina- 
tion of  a  witness  on  his  voire  dire;  (4  Serg.  <§•  R.  494.)  nor  that 
incompetent  testimony  was  admitted  when  the  fact  it  was  ad- 
duced to  prove  is  afterwards  established  by  other  conclusive 
evidence;  (7  Serg.  Sf  R.  273.)  nor  that  the  court  treated  that, 
as  legal  evidence,  which  was  illegal,  but  which  was  given 
without  objection.  (8  Serg.  &  R.  181.) 

A  party  cannot  on  error,  complain  of  the  court's  opinion 
which  is  favorable  to  him;  (7  Serg.  <$•  R.  147.)  or  if  a  direc- 
tion is  given  by  the  court  as  favorable  to  him  as  he  had  de- 

N  n 
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sired;  (lb.  185.)  and  if  the  counsel  ask  a  question  of  the 
court  which  is  answered,  they  cannot  afterwards  complain 
that  the  court  charged  on  matter  of  fact.  (6  Serg.  &  R.  559.) 
Nor  will  judgment  be  reversed  for  an  erroneous  expression 
the  court's  opinion  on  matter  of  fact,  unless  it  appear  clearly 
that  the  jury  were  thereby  precluded  from  deciding  for  them- 
selves. (7  Serg,  &  R.  230.  Vide  ante,  p.  196-7.) 

Errors  in  law  are  common  or  special.  The  common  errors 
are,  that  the  declaration  is  insufficient  in  law  to  maintain  the 
action,  and  that  judgment  was  given  for  the  plaintiff  instead 
of  the  defendant,  or  rice  versa.  Special  errors  are  the  want 
of  an  original  writ,  or  warrant  of  attorney,  or  other  mat- 
ter appearing  on  the  face  of  the  record,  which  shows  the 
judgment  to  have  been  erroneous.  (Tidd,  1202.)  The  plaintiff 
may  assign  several  errors  in  law,  but  only  one  error  in  fact, 
(F.  JV*.  B.  20.)  and  he  cannot  assign  error  in  fact,  and  in  law 
together,  for  these  are  distinct  things,  and  require  different 
trials;  or  any  thing  which  contradicts  the  record;  or  was  for 
the  advantage  of  the  party  assigning  it;  (2  Bac.  Jib.  487-8-9. 
490.)  or  that  was  aided  by  appearance  or  by  not  being  taken 
•advantage  of  in  due  time.  (lb.  492.)  Thus  the  defendant 
cannot  take  advantage  of  the  omission  of  the  prothenotary's 
name  to  the  process,  if  it  is  under  seal,  after  appearing  and 
pleading  to  issue.  (2  Serg.  $•  R.  392.)  This  defect  in  process 
is  also  made  good,  by  the  act  of  1806.  (4  Sm.  Laws,  329.) 
A  plaintiff  may  assign  for  error  the  want  of  jurisdiction  in  a 
court  of  limited  jurisdiction,  to  which  he  has  chosen  to  re- 
sort. (2  Cranch,  126.) 

The  plaintiff  in  error  may  show  as  a  ground  for  reversing 
the  judgment,  any  substantial  defect  or  error  in  the  course 
of  the  proceedings,  either  not  cured  by  the  common  law  or 
by  statute,  or  not  waived  by  the  party  appearing  on  the  re- 
cord, (See  Brae.  L.  M.  199.  530.)  or  bill  of  exceptions  an- 
nexed to  it;  as  well  as  any  incorrect  decision  of  the  court  be- 
low on  the  mere  right  of  the  parties,  as  presented  by  the 
pleadings,  special  verdict,  bill  of  exceptions,  or  opinion  filed. 
Many  defects  in  the  proceedings  which  are  ground  of  error 
have  been  noticed  in  the  course  of  this  work;  but  it  would  bo 
impossible  to  enumerate  the  various  other  matters  on  which 
a  writ  of  error  may  be  founded,  since  there  can  be  no  ques- 
tion of  law  arising  in  a  cause  independent  of  the  form  and 
manner  of  proceeding,  which  may  not  be  submitted  to  the 
appellate  court,  alter  the  decision  of  the  inferior  tribunal,  if 
the  party  can,  in  any  way,  introduce  it  as  part  of  the  record. 
(2  Bunl.  Pr.  1150.  Vide  supra,  p.  259.  as  to  what  cannot  be 
alleged  for  error.) 
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On  filing  his  assignment  of  errors,  the  plaintiff  may  rule  the 
defendant  to  join  in  error  within  a  reasonable  time,  which 
is  usually  four  days. 

The  defendant  may  plead  or  demur  to  an  assignment  of  er- 
rors. Pleas  in  error  are  common  or  special,  the  common  plea 
tir  joinder  is  in  nullo  est  erratum,  or  that  there  is  no  error  in 
the  record  of  proceedings,  which  is  in  the  nature  of  a  demur- 
rer, and  at  once  refers  the  matter  of  law  arising  thereon,  to 
the  judgment  of  the  court.  (Tidd,  1207.)  This  plea  is  usually 
put  in  by  the  prothonotary,  upon  which  the  case  is  at  issue, 
and  is  placed  in  its  order  on  the  argument  list.  When  a  de- 
fendant in  error  demurs  to  an  assignment  of  errors  in  fact, 
the  court  will  allow  him  after  judgment  on  the  demurrer  to 
withdraw  it  and  rejoin  to  the  assignment  of  errors.  (14 
Johns.  417.) 

If  the  defendant  in  error  would  put  in  issue  the  truth  of  an 
error  in  fact  assigned,  he  should  traverse  or  deny  it,  and  so 
join  issue  thereupon,  and  not  plead  in  nullo  est  erratum;  for  by 
so  doing,  he  would  acknowledge  the  fart  alleged,  to  he  true. 
(5  Serg.  $R.  373.  9  Johns.  159.  15  Johns.  87.)  If  he  would 
admit  the  fact  and  yet  insist  that  by  law  it  is  not  error,  he 
ought  to  rejoin  in  nullo  est  erratum.  If  an  error  in  fact  be 
assigned  that  is  not  assignable,  or  be  ill  assigned,  in  nullo  est 
erratum  is  no  confession  of  it,  but  shall  be  taken  only  for  a 
demurrer.  (2  Bac.  Ab.  488.  vide  Tidd,  1208.)  If  error  be 
alleged  in  the  body  of  the  record,  it  is  a  good  rejoinder;  so 
if  error  be  alleged  in  a  matter  of  record,  not  of  the  body  of 
the  record,  but  in  a  collateral  thing,  it  is  a  good  rejoinder. 
(1  Ro.  M.  763-4.)  But  if  error  in  fact  and  in  law  are  as- 
signed, which  we  have  seen  cannot  be  assigned  together,  and 
the  defendant  plead  in  nullo  est  erratum,  this  is  a  confession 
of  the  error  in  fact,  and  the  judgment  must  be  reversed,  (2 
Bat.  M.  487.)  for  he  should  have  demurred  for  the  duplici- 
ty. (1  Sir.  439.) 

Special  pleas  to  an  assignment  of  errors  contain  matters 
in  confession  and  avoidance,  as  a  release  of  errors,  or  the 
statute  of  limitations,  &c.  to  which  the  plaintiff  in  error  may 
reply  or  demur,  and  proceed  to  trial  or  argument.  (Tidd, 
1210.) 

The  pleadings  on  an  assignment  of  errors  must  be  filed 
with  the  prothonotary  of  the  Supreme  Court,  who  after  issue 
joined,  sets  down  the  cause  for  argument.  On  an  issue  in 
fact,  a  record  of  nisi  prius  is  made  up,  and  the  parties  pro- 
ceed to  trial  as  in  common  cases.  (Tidd,  1211.) 

In  all  cases  of  error  the  counsel  for  the  plaintiff  in  error, 
must  deliver  to  each  of  the  judges  a  paper  book,  containing 
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a  statement  of  the  case,  with  copies  of  the  necessary  papers, 
and  a  copy  of  the  errors  assigned.  (Rules,  Jan.  1 823.  6  Serg.  & 
R.  600.)  When  the  cause  is  on  the  argument  list,  the  parties 
must  take  notice  of  it  at  their  peril.  When  reached,  the  de- 
fendant is  entitled  to  a  non  pros,  with  costs,  if  the  plaintiff  in 
error  is  not  in  readiness  to  proceed,  unless  good  cause  he 
shown  to  the  contrary;  or  the  defendant  may  proceed  with  the 
argument  and  require  a  final  decision  so  as  to  prevent  a  re- 
newal of  the  writ  of  error  after  non  pros.  The  plaintiff  has  a 
similar  privilege  in  case  of  the  defendant's  absence,  and  may 
proceed  with  the  argument  without  him. 

IV.  Of  the  Judgment  and  subsequent  proceeedings  in  error. 

The  judgment  in  error  is  to  affirm,  or  to  recall,  or  reverse 
the  former  judgment;  that  the  plaintiff  be  barred  of  his  writ 
of  error,  or  that  a  venire  facias  de  novo  be  awarded.  The 
common  judgment  for  the  defendant  in  error,  is,  that  the 
judgment  be  affirmed.  (Tidd,  1214.)  For  error  in  fact  the 
judgment  is  recalled;  for  error  in  law  it  is  reversed.  (2  Dunl. 
Pr.  1160.) 

Where  a  judgment  is  entire,  it  cannot  he  reversed  in  part, 
and  affirmed  for  the  residue.  (14  Johns.  417.  Sed  vide  6  Taunt. 
654.)  So  when  a  judgment  is  entered  jointly  against  two, 
which  is  erroneous  as  to  one,  it  cannot  he  reversed  as  to  one 
and  affirmed  as  to  the  otiier.  (6  Serg.  &  R.  18.)  So  where  a 
verdict  with  entire  damages  was  found  for  the  plaintiff  as  to 
both  charges  in  case  for  words  spoken,  and  for  causing  him 
to  be  indicted,  and  it  was  afterwards  held  that  the  words 
were  not  actionable,  the  judgment  was  reversed  in  toto.  (2 
Bac.  Jib.  501.)  But  if  part  of  the  words  laid  be  not  action- 
able, and  several  damages  are  given,  it  seems  that  the  judg- 
ment shall  he  reversed  in  part  only.  (1  Sir.  188.)  It  sometimes 
happens  that  a  judgment  may  be  reversed  in  part,  and  affirm- 
med  in  part;  as  where  the  judgment  is  good  for  the  debt,  but 
bad  for  the  costs;  such  were  the  cases  of  Cummins  v.  Sibley. 
4  Burr.  2489.  and  Frederick  v.  Lookup.  4  Burr.  2018.  (Per 
Tilghman,  C.  J.  4  Serg.  &  R.  396.  See  6  Serg.  &  R.  87.)  And 
where  a  judgment  is  for  two  distinct  matters,  the  one  regu- 
lar, and  the  other  erroneous,  the  court  may  reverse  the  dis- 
tinct erroneous  judgment,  and  affirm  the  distinct  regular  one. 
(6  Serg.  &  R.  20.)  But  where  the  judgment  in  the  court  be- 
low in  an  action  against  an  executor,  on  the  plea  ofplene  ad- 
ministravit,  was  de  bonis  testatoris,  &c.  el  si  non  de  bonis  pro- 
priis,  the  court  refused  to  affirm  the  judgment  in  part,  by 
retaining  only  the  first  words  de  bonis  testatoris,  and  striking 
out  the  rest.  The  law  is  settled  that  where  the  writ  of  error 
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is  brought  by  the  plaintiff,  the  Supreme  Court  may  enter 
such  judgment  as  ought  to  have  been  entered  below,  but 
where  the  defendant  brings  the  writ  of  error,  the  court  can 
only  reverse  the  judgment.  (4  Serg.  &  R.  596.) 

The  object  of  the  writ  of  venire  facias  de  novo  is  to  sub- 
mit the  same  cause  to  the  consideration  of  another  jury,  the 
Supreme  Court  having  corrected  any  error  which  may  have 
taken  place  with  respect  to  the  former  trial;  as  where  there 
has  been  some  irregularity  in  choosing  or  returning  the  jury, 
or  where  there  has  been  some  error  in  law  in  rejecting  com- 
petent, or  admitting  incompetent  evidence,  or  the  jury  have 
been  misled  by  an  erroneous  opinion  of  the  court  with  re- 
spect to  the  law  arising  from  the  evidence.  (See  8  Serg.  & 
R.  573.)*  And  of  late  the  same  remedy  has  been  extended  to 
cases  where  entire  damages  have  been  assessed  on  several 
counts,  some  of  which  are  bad,  in  order  that  the  jury* 
may  have  an  opportunity  of  assessing  the  damages  on  each 
count  severally.  (1  Finn.  537.)  So  where  a  judgment  has 
been  reversed  upon  a  bill  of  exceptions  to  evidence.  (1  Binn. 
238.)  Where  there  is  a  mere  clerical  error,  there  will  be  no 
difficulty  in  sending  the  record  back,  or  in  considering  it 
as  amended  without  sending  it  back;  (8  Serg.  <$*  R.  135.)  but  it 
will  not  be  granted  unless  the  error  assigned  has  been  com- 
mitted in  the  course  of  the  trial;  therefore  it  was  refused 
where  it  appeared  from  the  plaintiff's  own  averment  that  there 
was  no  cause  of  action  at  the  time  the  suit  was  commenced. 
(I  Serg.  &  R.  309.  5  Serg.  $  R.  352.  8  Serg.  $  R.  134.) 
So  where  no  sufficient  consideration  has  been  laid  for  the 
defendant's  promise;  (5  Sei'g.  &  R.  358.)  neither  will  it  be 
granted  where  the  object  of  the  defendant  in  error,  is  to  have 
another  and  quite  a  different  cause  submitted  to  the  jury,  as 
where  his  attempt  is  to  expunge  from  a  declaration  drawn  in 
slander  of  the  husband  and  wife,  a  count  for  the  slander  of  the 
husband,  and  to  proceed  to  trial  for  the  slander  of  the  wife  only; 
a  practice  like  this  would  produce  infinite  confusion,  expense 
and  delay.  Error  by  a  misjoinder  of  actions  is  not  amended 
by  the  act  of  1806,  (4  Sm.  Laws,  329.)  which  applies  only 
to  matters  of  form  standing  in  the  way  of  the  merits,  but  it 
is  by  no  means  intended  to  alter  the  cause  of  action.  (5  Binn. 
51.)  Nor  can  it  be  awarded  unless  there  has  been  a  venire 
actually  issued,  or  the  cause  has  been  tried  by  a  jury;  there - 

*  The  power  of  the  Supreme  Court  to  award  this  process  was  first  dis- 
cussed and  judicially  recognized  in  the  case  of  Sterret  v.  Bull,  (1  Binn. 
238.)  wherein  it  was  said  that  it  tends  to  the  despatch  of  justice,  as  it 
prevents  delay. 
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fore  where  a  cause  was  arbitrated,  a  venire  de  novo  was  re- 
fused after  reversal  upon  error.  (Ibid.)  This  case  however  is 
now  provided  for  by  the  act  of  February,  1824,  (Pamphlet, 
p.  27.)  which  authorises  the  Supreme  Court  in  all  cases  in 
which  a  judgment  or  award  of  arbitrators  may  be  reversed, 
to  order  the  record  to  be  remitted  to  the  court  from  which  it 
may  have  been  removed,  in  order  that  such  further  proceed- 
ings may  be  had  as  the  justice  of  the  case  may  require. 

The  court  will  always  support  verdicts,  where  there  have 
been  trials  on  the  merits,  when  they  have  it  in  their  power; 
thus  where  a  judgment  of  the  Common  Pleas  had  been  re- 
versed on  error,  but  before  the  record  was  remitted  or  a  ve- 
nire facias  de  novo  awarded,  the  cause  was  again  tried  below; 
the  Supreme  Court  after  error  brought,  ordered  the  record  to 
Le  remitted  and  an  award  of  a  venire  de  novo  to  be  enter- 
ed, as  of  the  term  when  the  first  judgment  was  reversed  in- 
asmuch as  they  had  power  to  do  so  originally,  and  the  cause 
had  been  tried  on  its  merits.  (4  Feates,  518.)  And  by  the  act 
of  11th  March,  1809,  §  6.  {Ante,  p.  209.)  when  the  facts  in 
any  special  verdict  may  be  insufficiently  or  uncertainly  found, 
the  judges  may  remand  the  record  and  direct  another  trial, 
to  ascertain  the  facts. 

By  the  same  act  §  4.  it  is  directed,  that  "  as  soon  as  the 
judges  of  the  Supreme  Court  of  the  proper  district  shall  have 
finally  determined,  and  rendered  judgment  in  any  case,  ac- 
tion matter  or  thing,  which  shall  have  been  transferred  to, 
or  which  may  be  brought  therein  by  writ  of  error,  they  shall 
order  the  records  thereof  with  their  decision  and  determina- 
tion thereon  written,  and  duly  certified,  to  be  remitted  to  the 
appropriate  court  of  the  proper  county,  which  decision,  de- 
termination or  judgment,  such  court  shall  duly  carry  into 
execution  and  effect."  When,  therefore  judgment  is  given  in 
the  Supreme  Court,  or  the  writ  of  error  abates,  or  is  dis- 
continued, the  record  is  returned  to  the  court  whence  it  was 
removed,  and  the  entry  of  this  circumstance  is  termed  a  re- 
mittitur. The  party  desirous  of  expediting  the  return  of  the 
record,  usually  advances  the  costs  accrued  upon  the  wri  of 
error  to  the  prothonotary,  who  makes  out  the  remittitur  or 
certificate  of  the  decree  of  the  Supreme  Court,  attaches  it, 
with  a  bill  of  the  costs  paid,  to  the  record,  and  immediately 
delivers  it  to  the  prothonotary  of  the  court  in  which  the  case 
originated.  The  matter  is  then  proceeded  in  by  a  venire  de 
novo,  execution,  or  scire  facias  against  the  bail  in  error,  as 
the  case  may  be,  conformably  to  the  judgment  of  the  Su- 
preme Court.  We  have  already  stated  that  the  recognizance 
of  bail  is  transmitted  with  the  record,  when  taken  before  a 
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judge  of  the  Common  Pleas.  It  therefore  becomes  a  part  of 
the  record,  and  is  on  the  affirmance  of  the  judgment  remitted 
to  the  court  below7.  There  is  no  distinction  between  the  court 
of  the  eastern  district  and  the  other  districts  of  the  Supreme 
Court  in  this  particular;  the  record  is  remitted  in  all.  The 
entire  record  then  including  the  recognizance  being  remitted 
to  the  court  below,  it  is  evident  that  the  scire  facias  on  the 
recognizance  cannot  issue  from  the  Supreme  Court,  although 
taken  there  originally,  but  must  be  brought  in  that  court 
where  the  record  remains,  (6  Serg.  8f  R.  573.)  or  elsewhere 
if  the  defendant  does  not  reside  in  such  county.  (See  §  7,  Jlct 
March,  1809.  5  Sm.  Laws,  15.)  «  It  may  be  proper  to  observe 
that  in  the  proceeding  by  scire  facias,  it  is  not  necessary  to 
sue  out  execution  on  the  judgment  in  order  to  charge  the  bail, 
as  a  render  of  the  body  would  not  excuse  the  bail,  nor  any 
thing  but  a  release  or  satisfaction  of  the  judgment  satisfy  the 
condition  of  the  recognizance.'  (6  Serg.  fy  R.  576.) 

By  the  act  of  1791,  constituting  the  High  Court  of  Errors 
and  Appeals  (which  we  have  seen  is  now  abolished,)  if  the 
judgment  was  affirmed,  or  the  plaintiff  in  error  failed  to  pro- 
secute his  suit  with  effect,  he  was  liable  to  double  costs.  But 
if  the  judgment  was  reversed,  each  party  paid  his  own  costs. 
(See  3  Sm.  Laws,  33.)  We  have  now  no  act  of  assembly  re- 
gulating costs  on  writs  of  error.  The  rule  however,  is  that 
if  the  judgment  be  affirmed,  the  successful  party  is  entitled 
to  costs:  but  where  the  judgment  of  an  inferior  court  is  re- 
versed, the  costs  in  error  are  not  recovered  by  the  party  who 
obtains  the  reversal,  (4  Serg.  &  R.  199.)  and  if  levied  by  ex- 
ecution the  court  will  order  the  different  officers  to  refund 
them.  (5  Binn.  204.)  Neither  is  the  party  reversing  the  judg- 
ment liable  for  costs.  In  such  cases  the  rule  stated  by  the 
above  aet  is  adopted,  by  which  each  party  is  left  to  pay  his 
own  costs.  (4  Serg.  &  R.  199.)  After  reversal  of  proceedings 
between  landlord  and  tenant,  a  writ  of  restitution  is  not  ex 
debito  justitice,  but  depends  on  the  grace  of  the  court.  (2 
Ball.  205. 1  Yeates,  160.  207.)  But  upon  reversal  of  an  execu- 
tion executed,  it  is  a  matter  of  course  to  award  restitution  of 
the  money  levied,  and  to  transmit  the  record  to  the  court  be- 
low. The  order  of  restitution  should  be  made  when  the  exe- 
cution is  reversed,  but  it  may  be  made  at  a  subsequent  term, 
and  the  record  remitted.  (2  Serg.  &  R.  57.)  The  court  will 
not  however  proceed  by  attachment  for  disobeying  an  order 
of  restitution;  (6  Serg.  &  R.  208)  and  per  Curiam,  '  the  safest 
way  is  to  send  the  record  to  the  Court  of  Common  Pleas,  in 
order  to  have  our  judgment  carried  into  effect,  and  this  is  the 
practice  we  will  pursue  in  future."  ( Ibid.) 


280  OF   l'ROCEEDINGS   ON    CERTIORARI 

V.  Of  Proceedings  on  Certiorari  to  Aldermen  and  Justices 
of  the  Peace. 
"We  are  now  to  take  a  view  of  the  practice  on  writs  of  cer- 
tiorari to  justices  of  the  peace,  which  as  was  stated  in  the  in- 
troductory part  of  this  chapter,  are  in  the  nature  of  writs  of 
error,  as  they  lie  only  after  the  rendition  of  judgment  by  the 
magistrate  and  abate  for  the  same  causes. 

A  certiorari  is  a  writ  issuing  out  of  the  Court  of  Common 
Pleas,  allowed  by  one  of  its  judges  and  directed  to  the  al- 
derman or  justice  of  the  peace  by  whom  the  judgment  has 
been  rendered,  commanding  him  » to  certify  and  send  before 
them  the  plea  with  all  things  touching  the  same,  so  full  and 
entire  as  before  him  they  remain,  together  with  the  writ  itself* 
that  they  may  further  cause  to  he  done  thereupon  that  which 
of  right  and  according  to  the  laws  and  constitution  of  this 
commonwealth  ought.'  The  writ  is  tested  as  of  the  preced- 
ing term,  and  made  returnable  at  the  same  time  as  other 
process. 

The  power  of  the  Common  Pleas  to  issue  writs  of  certioran 
is  derived  from  the  constitution  of  the  State,  (Art.  5.  §  8.  Purd. 
Dig.  xxiii.)  which  declares  that  the  judges  of  the  Courts  of 
Common  Pleas  shall  within  their  respective  counties  have  the 
like  powers  with  the  Judges  of  the  Supreme  Court  to  issue 
writs  of  certiorari  to  justices  of  the  peace.  By  the  act  of 
20th  March,  1810,  §  24,  (5  Sm.  Laws,  171.)  the  power  of 
the  Supreme  Court  to  remove  proceedings  had  before  a  single 
justice  of  the  peace  by  certiorari  has  been  taken  away. 

The  twenty-second  section  of  the  same  act  declares  that  in 
all  cases  either  party  shall  have  the  privilege  of  removing 
the  cause,  by  a  writ  of  certiorari,  from  before  any  justice, 
whose  duty  it  shall  be  to  certify  the  whole  proceeding  had 
before  him.  The  twenty-first  section  provides  "  that  no  such 
writ  shall  be  allowed  by  any  judge  within  this  commonwealth, 
until  the  party  applying  for  it  shall  declare  on  oath  or  affir- 
mation before  such  judge"  (or  by  the  act  of  1817,  (6  Re.  Laws, 
S98.)  before  the  prothonotary  of  the  court)  "  that  it  is  not  for 
the  purpose  of  delay,  but  because  in  the  opinion  of  the  party 
applying  for  the  same,  the  cause  of  action  was  not  cogniza- 
ble before  a  justice,  or  that  the  proceedings  proposed  to  be 
removed,  are  to  the  best  of  his  knowledge  unjust  and  illegal, 
and  if  not  removed,  will  oblige  him  to  pay  more  money,  or  to 
receive  less  from  his  opponent  than  is  justly  due-  a  copy  of 
which  affidavit  shall  be  filed  in  the  prothonotary's  office."  It 
is  not  necessary  to  pursue  jjrecisely  the  words  of  the  act,  but 
the  affidavit  should  substantially  set  forth  the  reasons  of  re- 
moval- where  therefore,  a  party  omitted  to  state  in  his  affi- 
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davit  «  that  the  proceedings,  if  not  removed,  would  oblige 
him  to  ])ay  more  money  than  is  justly  due,'  the  certiorari  was 
quashed,  (l  Browne,  217.)  So  in  a  certiorari  to  remove  pro- 
ceedings against  the  special  bail,  where  the  affidavit  stated 
< that  the  proceedings  unless  removed  would  oblige  the  de- 
fendant to  pay  more  money  than  he  owed,'*  (Monell  v.  Phillips, 
C.  P.  Philad.  June,  1825.  MS.)  the  certiorari  was  dismissed. 

Previous  to  the  issuing  of  the  writ  the  prothonotary  takes 
a  recognizance  in  the  nature  of  bail  in  error,  which  is  sub- 
scribed by  the  surety  or  bail  upon  the  appearance  docket;  it 
is  conditioned,  that  the  party  applying  for  the  writ  shall  pro- 
secute it  with  effect,  and  if  the  judgment  of  the  justice  be 
affirmed  by  the  court,  that  he  shall  pay  the  amount  of  the 
debt,  interest,  and  costs,  or  else  that  the  bail  will  pay  it  for 
him.  It  is  oidy  necessary  for  the  like  purposes,  and  in  like 
cases  as  bail  in  error,  being  a  mere  extension  by  the  con- 
struction of  the  statutes  requiring  bail  in  error,  to  the  case  of 
certiorari. 

The  writ  must  be  specially  allowed  before  it  can  issue,  and 
the  omission  of  the  allocahir  or  allowance  will  be  fatal.  (I 
Browne,  217.)  A  special  allocatur,  however,  was  not  held  re- 
quisite in  the  case  of  a  certiorari  to  remove  proceedings  of  a 
justice  to  the  Supreme  Court j  (2  Biun.  257.)  and  Per  Tilgh- 
man,  C.J.  'we  know  of  no  instance  wherein  an  application 
has  been  made  to  the  court,  or  any  judge  in  the  vacation,  for 
the  allowance  of  a  certiorari,  to  remove  proceedings  before 
justices  of  the  peace  in  civil  cases.'  (Ibid.)  The  practice  is 
now  for  the  president  of  the  Common  Pieas,  to  allow  a  num- 
ber of  writs  in  blank  and  leave  them  with  the  prothonotary, 
who  fills  them  as  occasion  requires.  Thus  allowed,  the  writ 
issues  under  the  seal  of  the  court  and  the  signature  of  the 
prothonotary,  returnable  to  the  ensuing  term  like  other  pro- 
cess; and  is  delivered  to  the  alderman  or  justice  before  whom 
the  proceedings  have  been  had,  whose  duty  it  is  made  by  the  act 
above  mentioned,  to  certify  the  whole  proceedings  had  before 
him,  by  sending  the  original  precepts,  a  copy  of  the  judg- 
ment and  execution  or  executions,  if  any  be  issued.  Where  the 
entire  record  is  not  returned,  the  party  may  allege  diminution 
of  record,  and  the  court  will  grant  a  rule  upon  the  magistrate 
to  send  up  that  part  of  the  record  which  is  wanting.  (Vide 
ante,  p.  272.) 

By  the  twenty-first  section  of  the  act  of  1810,  it  is  pro- 
vided, that  no  judgment  shall  be  set  aside  on  a  certiorari, 
unless  it  is  issued  within  twenty  days  alter  judgment  render- 
ed, and  served  within  five  davs  thereafter:  and  no  execution 

Oo 
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shall  be  set  aside,  unless  the  certiorari  is  sued  out  and  served 
within  twenty  days  after  the  execution  issued. 

By  the  twenty-third  rule  of  the  Common  Pleas,  "the  par- 
ticular exceptions  intended  to  be  insisted  on,  must  be  filed  on 
or  before  argument  day,  and  on  default  thereof,  the  judg- 
ment below  shall  be  affirmed  of  course;  the  assignment  of 
general  errors  is  insufficient  and  void."  This  rule  has  been 
determined  to  be  a  valid  one,  and  necessary  for  the  despatch 
of  business;  (8  Serg.  &  R.  336.)  under  it  the  party  is  allow- 
ed the  entire  of  the  first  day  of  the  period  fixed  for  argu- 
ments of  points  of  law  next  ensuing  the  return  of  the  Writ, 
within  which  to  file  his  exceptions.  The  same  court  has  de- 
cided that  it  is  no  excuse  for  the  want  of  exceptions,  that  the 
magistrate  has  not  returned  the  record:  It  is  the  duty  of  the 
party  excepting,  to  compel  the  return  of  the  record  in  due  time 
by  a  rule  which  will  be  granted  upon  the  magistrate  by  the  court 
for  that  purpose.  This  rule  and  the  practice  under  it  are  pre- 
dicated upon  the  concluding  part  of  the  twenty-fifth  section 
of  the  act  of  1810,  which  renders  it  the  duty  of  the  court  to 
determine  and  decide  thereon,  at  the  term  to  which  the  pro- 
ceedings of  justices  of  the  peace  are  returnable  in  pursuance 
of  writs  of  certiorari.  And  therefore  the  court  dismissed  eleven 
ceriioraris  at  once,  all  depending  upon  the  same  question, 
though  neither  party  had  taken  any  step  to  have  the  records 
returned,  or  to  avoid  the  delay  which  the  act  of  assembly 
was  intended  to  prevent.  The  cause  of  their  dismissal  was 
stated  by  the  court  to  be,  that  the  records  were  not  returned, 
nor  exceptions  filed  on,  or  before,  or  during  the  term  to  which 
the  writs  were  returnable.  (Commonwealth  v.  Abraham,  et  al. 
Fhilad.  May.  1825,  MS.)  By  the  second  and  third  general 
rules  of  this  court,  the  exceptions  filed  must  be  accompanied 
with  affidavits  of  the  truth  of  the  facts  therein  stated.  And 
the  party  excepting  is  also  required  to  furnish  the  judges 
with  copies  of  the  exceptions  filed,  at  least  three  days  before 
the  time  appointed  for  argument;  in  default  of  which,  the 
court  m.iy,  at  their  discretion,  dismiss  the  exceptions,  or  post- 
pone the  argument.  (Rules,  Fhilad.  1824.  p.  20.) 

It  was  formerly  held  that  the  court  could  not  travel  into  the 
merits  of  the  original  question,  but  should  take  the  case  as 
stated  upon  the  magistrate's  return.  (2  nail.  114.)  But  now, 
in  order  to  prevent  injustice,  the  court  will  make  inquiry  into 
the  evidence  given  before  the  magistrate;  (5  liinn.  30.)  and 
Per  Tilghman,  C.J.  'this  was  going  full  as  far  in  my  opinion 
as  any  principle  of  law  will  warrant,  and  I  think  it  would  be 
inconvenient  and  illegal  to  go  further.'  (Ibid.  See  also  Pray  v. 
Reynolds,  C.  P.  Phil,  Wh.  Dig.  573.)  The  magistrate  is  not 
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required  by  any  law  to  enter  on  his  docket  the  evidence  on 
which  his  judgment  is  founded.  Tlie  court  will  presume  that 
his  judgment  is  rendered  on  legal  proof.  (5  Binn.  31.)  He 
need  only  state  the  demand  and  the  kind  of  evidence  produced 
to  support  the  plaintiff's  claim,  whether  upon  bond,  note, 
penal  or  single  bill,  writing  obligatory,  book  debt,  damages  on 
assumption,  or  whatever  it  may  be,  so  as  to  enable  the  court 
to  discover  the  grounds  of  the  controversy  and  his  decision 
thereon;  (1  Browne,  209.  See  §  4.  Act  of  .March,,  1810.  5  Sm. 
Laws,  163.  Mdis.  27.)  but  if  he  does  so  enter  it,  and  it  is 
found  insufficient  to  support  the  judgment,  it  will  be  reversed. 
Thus,  where  it  appeared  that  judgment  was  rendered  merely 
on  the  attestation  of  the  party  interested;  (2  Ball.  77.)  and 
the  affidavit  of  the  defendant,  though  not  conclusive  in  esta- 
blishing the  error,  will  at  least  he  sufficient  to  throw  the  onus 
probandi  whether  other  evidence  was  produced,  upon  his  ad- 
versary. (2  Ball.  114.)  So  where  the  proof  before  the  magis- 
trate was  not  the  legal  evidence  which  the  law  calls  for,  the 
court  would  probably  set  aside  the  proceedings,  where  the 
party  had  no  appeal.  But  where  he  has  an  ample  remedy  by 
appeal,  and  neglecting  it,  enters  into  a  recognizance  for  stay 
of  execution,  the  court  will  not  interpose.  (1  Yeates,  251.  4 
Teates,  436.) 

Where  it  appears  on  the  face  of  the  record  that  the  justice 
has  exceeded  his  jurisdiction,  by  giving  judgment  and  issu- 
ing execution  for  a  greater  sum  than  the  act  of  assembly  al- 
lows, the  court  will  consider  the  whole  as  a  nullity,  and  dis- 
charge a  defendant  committed  under  such  judgment.  (1  Ball. 
135.)  But  where  his  jurisdiction  evidently  appears  on  the 
face  of  the  record,  the  settled  rule  has  been  to  form  no  pre- 
sumption against  the  accuracy  of  the  proceedings,  (5  Binn. 
32.  4  Yeates,  373.  436.)  and  his  judgment  though  erroneous  is 
binding  on  the  parties  until  reversed  on  certiorari  or  appeal. 
(9  Serg.  S{  E.  12.)  As  justices  of  the  peace  have  not  juris- 
diction in  all  cases  of  contract,  it  ought  to  appear  upon  their 
proceedings  what  is  the  nature  of  the.  contract  upon  which  the 
action  is  founded.  If  therefore  it  does  not  appear  from  the 
record  that  the  justice  has  jurisdiction,  the  judgment  will  be 
reversed.  (1  Browne,  339.)  So  in  an  action  for  trespass  to 
real  estate,  it  should  appear  that  the  estate  was  situate  in  the 
county  where  the  action  was  instituted,  as  well  to  prove  the 
jurisdiction  of  the  magistrate,  as  to  enable  the  defendant  to 
plead  the  recovery  in  bar  to  another  action  for  the  same  tres- 
pass. (Ibid.  355.)  In  an  action  on  a  bond  before  a  justice*  it  is 
no  objection  to  his  jurisdiction  that  the  penalty  exceeds  one 
hundred  dollars,  if  the  real  debt  docs  not.  {Per  Hallowell, 
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Pres't.  Streeterv.  Brown,  C.  P.  Philad.  March,  1825,  JUS. 
referring  to  :  Dull.  308.)  The  court  will  call  in  the  aid  of  affi- 
davits to  ascertain  whether  a  justice  has  exceeded  his  juris- 
diction, when  it  does  not  appear  upon  the  record.  (3  Feates, 
479.)  So  where  there  is  reason  to  infer  partiality,  or  corrupt 
practices  on  the  part  of  the  justice  in  rendering  judgment; 
as  where  he  refuses  to  hear  material  testimony  for  cither 
party,  the  court  will  permit  the  introduction  of  parol  evidence. 
(Worstall  v.  Meadow  croft,  C.  P.  Philad.  June,  1825.  MS.)  So 
where  it  does  not  clearly  appear  whether  the  judgment  is 
rendered  against  the  defendant  in  his  private  or  official  capa- 
city as  a  justice  of  the  peace,  who  assigns  for  error  an  omis- 
sion of  the  notice  allowed  by  law  to  justices  of  the  peace  be- 
fore suit  instituted.  (Fitzsimmons  v.  Evans,  C.  P.  Philad. 
June,  1825.  MS.) 

The  twenty-second  section  of  the  act  of  1810,  before  men- 
tioned, provides  that  the  proceedings  of  a  justice  of  the 
peace  shall  not  be  set  aside  or  reversed  for  want  of  formality 
in  the  same,  if  it  shall  appear  on  the  face  thereof  that  the  de- 
fendant confessed  a  judgment  for  any  sum  within  the  jurisdic- 
tion of  the  justice,  or  that  a  precept  issued  in  the  name  of 
the  commonwealth,  requiring  the  defendant  to  appear  before 
the  justice,  on  some  day  certain,  or  directing  the  constable  to 
bring  the  defendant  forthwith  before  him,  agreeably  to  the 
provisions  of  that  act,  and  that  the  said  constable  having 
served  the  said  precept,  judgment  was  rendered,  on  the  day 
fixed  in  the  precept  or  on  some  other  day,  to  which  the  cause 
was  postponed  by  the  justice  with  the  knowledge  of  the 
parties;  and  no  execution  shall  be  set  aside  for  informality,  if 
it  shall  appear  on  the  face  of  the  same,  that  it  issued  in  the 
name  of  the  commonwealth,  after  the  expiration  of  the  pro- 
per period  of  time,  and  for  the  sum  for  which  judgment  had 
been  rendered,  together  with  interest  thereon  and  costs,  and 
a  day  mentioned  on  which  return  is  to  he  made  by  the  consta- 
ble, and  that  the  cause  of  action  shall  have  been  cognizable 
before  a  justice  of  the  peace. 

As  regards  the  day  of  appearance  and  judgment,  it  is  clear 
that  it  should  be  stated  on  the  justice's  docket:  but  if  the  day 
on  which  the  parties  appeared  is  mentioned,  and  then  the 
docket  entry  proceeds  to  state  that  the  cause  was  examined, 
and  judgment  rendered,  the  court  will  presume  that  judg- 
ment was  given  on  that  day.  The  entry  taken  altogether  will 
very  well  bear  this  meaning.  (5  Binn.  29.) 

On  the  affirmance  or  reversal  of  a  judgment,  the  record  is 
not  remitted  to  the  justice,  as  in  cases  of  writs  of  error  to 
inferior  courts,  but  execution  issues  at  once  from  the  Com- 
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mon  Pleas  for  the  debt,  interest  and  costs  in  the  former  case, 
or  for  costs  only  in  the  latter,  without  referring  the  cause 
again  to  the  justice.  (Sec  1  Dull.  410.)  The  party  in  whose 
favour  the  judgment  has  been  affirmed,  may  also  take  a  scire 
facias  against  the  bail  upon  his  recognizance,  who  like  the 
bail  on  a  writ  of  error,  is  liable,  without  any  previous  pro- 
cess being  had  against  the  principal.  (Vide  6  Serg.  &  R.  573.) 
The  judgment  of  the  court  upon  a  certiorari  is  final,  and  as 
we  have  already  stated  (ante,  p.  259.)  no  writ  of  error  can 
issue  thereon.  (§  22.  Act  of  March,  1810.) 

The  costs,  in  the  event  of  a  second  action  being  brought 
and  trial  had,  after  a  reversal  of  the  prior  judgment  on  a 
certiorari,  are  provided  for  by  the  twenty-fifth  section  of  the 
act  of  1810,  already  mentioned  It  directs  that  when  the 
plaintiff  removes  and  reverses  the  justice's  proceedings,  and 
on  a  second  trial  before  him  or  any  otbeij>justice,  if  judgment 
shall  not  be  obtained  for  a  sum  equal  to  or  greater  than  the 
original  judgment,  the  plaintiff  shall  pay  all  the  costs  accru- 
ed on  the  second  trial,  as  well  as  those  which  accrued  at  the 
court,  including  any  fees  not  exceeding  four  dollars,  which  the 
defendant  may  have  given  his  attorney  in  such  trial,  together 
■with  fifty  cents  per  day  to  the  defendant  while  attending  court 
in  defence  of  the  proceedings;  and  where  the  defendant  re- 
moves and  reverses  the  judgment,  and  it  shall  appear  that 
he  attended  the  trial  before  the  justice,  or  had  legal  notice 
to  attend  the  same,  and  on  a  final  trial  being  had  as  aforesaid, 
the  plaintiff  shall  obtain  judgment  for  a  sum  equal  to  or 
greater  than  the  original  judgment,  the  defendant  shall  pay 
all  costs  accrued  on  the  second  trial  before  the  justice  of  the 
peace,  as  well  as  those  which  accrued  at  the  court  before 
whom  the  proceedings  have  been  set  aside,  including  any  fees, 
which  the  plaintiff  may  have  given  to  any  attorney,  not  ex- 
ceeding four  dollars  to  defend  the  proceedings  of  the  jus- 
tice, together  with  fifty  cents  per  day  while  attending  at  court 
on  the  same;  which  costs  shall  be  recovered  before  any  jus- 
tice of  the  peace,  in  the  same  manner  as  sums  of  a  similar 
amount  are  recoverable. 
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JUDGMENT  having  been  perfected,  the  successful  party 
may  proceed  to  enforce  satisfaction  by  issuing  execution  to 
the  sheriff  of  the  proper  county,  against  the  goods  and  chat- 
tels, lands  and  tenements  of  the  debtor,  which  the  sheriff 
is  bound  to  seize  and  sell,  and  apply  the  proceeds  to  the  dis- 
charge of  the  debt.  The  process  used  for  selling  goods  and 
chattels  and  levying  on  lands  and  tenements  is  called  ajieri 
facias.  The  writ  issued  to  effect  a  sale  of  real  property  after 
the  levy  is  called  a  venditioni  exponas.  But  where  the  execu- 
tion against  the  property  has  proved  wholly  or  partially  inef- 
fectual, the  plaintiff  may  proceed  to  coerce  payment  by  ar- 
resting and  imprisoning  the  debtor  under  a  writ  of  execution, 
termed  a  capias  ad  satisfaciendum;  which  writ  may  indeed  be 
issued  in  the  first  instance,  at  the  peri!,  however,  of  the  suit- 
or, should  it  afterwards  appear  that  the.  defendant  had  pro- 
perty upon  which  a  levy  might  have  been  made.  Thus  impri- 
soned, he  must  be  kept  in  close  custody  in  gaol,  unless  he 
can  find  sufficient  security  for  his  appearance  at  an  ensuing 
insolvents*  court.  His  most  effectual  means  of  procuring  a  to- 
tal enlargement  is  by  a  surrender  of  his  property  and  a  suc- 
cessful application  for  the  benefit  of  the  insolvent  laws.  The 
debt  having  been  either  voluntarily  paid  or  collected  by  exe- 
cution, the  judgment  is  then  satisfied.  (2  Dunl.  Pr.  767.) 

Agreeably  to  this  view  of  the  subject,  the  following  ar- 
rangement is  proposed  in  the  present  chapter.  We  will  con- 
sider 1.  The  nature  and  form  of  executions  generally,  and  the 
order  in  which  they  arc  to  issue.  2.  The  writ  of  fieri  facias 
and  the  proceedings  under  it  as  regards  personal  property. 
3.  The  proceedings  under  it  as  regards  lands  and  tenements, 
and  herein  of  the  writ  of  liber ari  facias.  4.  The  venditioni 
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exponas,  and  the  writ  of  levari  facias;  and  5.  The  capias  ad 
satisfaciendum,  and  herein  of  the  debtor's  discharge  from 
imprisonment. 


section  1, 

Of  the  Nature  and  Form  of  Executions,  and  of  the  order 
in  which  they  are  to  be  issued. 


An  execution  may  be  issued  at  any  time  within  a  year  and 
a  day,  after  judgment  perfected,  (Vide  ante,  p.  242-3.)  pro- 
vided there  be  no  writ  of  error  pending,  or  a  stay  allowed  by 
law  or  by  agreement,  to  the  contrary.  (See  Cas.  Temp.  Hardw. 
53.  1  Mod.  20.  pi.  53.)  The  year  and  day  run  only  from  the 
time  the  plaintiff  is  at  liberty  to  take  out  execution,  whether 
the  cessct,  or  stay,  is  given  on  the  record,  or  arises  from  the 
agreement  of  the  parties.  (3  Binn.  169.)  If  a  writ  of  execu- 
tion be  actually  sued  out  within  the  year,  however,  and  it  be 
not  executed  so  as  to  give  the  party  the  full  benefit  of  his 
judgment,  an  alias  execution  may  be  sued  out  at  any  time  af- 
terwards without  a  scire  facias  to  revive  the  judgment,  though 
the  first  writ  was  not  returned,  if  the  continuances  have  been 
kept  up  by  vice  comes  non  misit  breve.  (2  Binn.  218.  2  Serg.  & 
R.  142.  8  Id.  378.  and  see  1  Arch.  Pr.  255.)  And  it  is  not  ne- 
cessary that  the  last  writ  should  be  of  the  same  species  as  the 
former,  for  a  ca.  sa.  for  instance,  may  issue  after  the  year, 
upon  a  fi.  fa.  regularly  sued  out  before  tiiat  time.  (Barnes, 
213.)  So,  if  a  party  die  within  the  year  and  day  after  judg- 
ment obtained  against  him,  a  f.  fa.  tested  before  his  death 
may  be  sued  out  against  his  goods  in  the  hands  of  his  execu- 
tor or  administrator,  (1  B.  &.  P.  571.  2  Ld.  Raym.  849.)  or 
even  if  he  died  before  judgment,  but  after  the  day  in  bank, 
judgment  may  be  signed  as  of  the  term  in  which  he  died,  or 
if  he  died  in  vacation,  then  of  the  preceding  term,  and  a  fi. 
fa.  tested  the  first  day  of  such  term  may  be  sued  out  and  ex- 
ecuted upon  his  goods  in  the  hands  of  his  executor,  &c.  (7  T. 
R.  20.)  Care  must  be  taken,  however,  not  to  sue  out  the  writ 
before  the  judgment  is  actually  signed.  (/&.  21.  n.  and  see  2 
Show,  494/1 
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The  execution  must  follow  the  judgment  and  he  warranted 
by  it.  (2  Sound.  72.  h.  k.)  Hence  where  there  are  a  number 
of  parties,  it  must  be  in  the  name  of  all  the  plaintiffs  against 
all  the  defendants;  (5  Bac.  Mr.  165.  6  T.  R.  525.)  and  where 
judgment  is  entered  against  only  one  of  two  defendants,  a 
joint  execution  is  erroneous.  (5  Serg.  &  R.  294.)  A  plaintiff 
who  has  recovered  against  several,  can  have  execution  against 
the  goods  of  the  survivors  only,  the  goods  of  those  who  have 
died  being  discharged.  (8  Serg.  <§•  R.  457.)  But  the  judgment 
remains  a  lien  upon  the  laud  of  such  deceased  party,  which 
may  be  rendered  effective  by  a  scire  facias  against  the  survi- 
vors and  the  representatives  of  him  who  is  dead.  [Ibid.) 

For  the  plaintiff,  the  execution  in  a  judgment  in  ussumjjsit, 
covenant,  case,  replevin,  or  trespass,  is  for  the  damages  and 
costs,  or  in  debt,  for  the  debt,  damages,  and  costs,  to  be  levi- 
ed, in  an  action  against  an  executor  or  administrator,  of  the 
goods  of  the  testator,  or  intestate,  in  the  hands  of  the  defen- 
dant if  he  hath  so  much  in  his  hands  to  be  administered,  and 
if  not,  then  costs,  or  damages  and  Costs,  de  bonis  jwopriis,  &c. 
(Cro.  Eliz.  187.)  and  if  sufficient  goods  and  chattels  cannot 
be  found,  then  of  his  lands  and  tenements.  But  it  is  not  error, 
if  on  a  judgment  de  bonis  testatoris,  the  j\.  fa.  commands  the 
sheriff  to  levy  on  the  property  of  the  defendant  as  executor. 
Without  straining  the  expressions,  they  may  be  understood  to 
mean  the  property  of  the  testator,  and  even  if  they  would 
not  bear  that  construction,  the  court  would  at  any  time,  grant 
leave  to  amend  the  execution  so  as  to  make  it  conforma- 
ble to  the  judgment.  (Per  Tilghman,  C.  J.  1  Serg.  Sf  R.  97.) 
Where  an  executor  or  administrator  makes  himself  liable  by 
false  pleading,  the  first  execution  is  de  bonis  testatoris,  upon 
which  the  sheriff  cannot  return  nulla  bona  testatoris,  simply, 
but  must  also  return  a  devastavit,  unless  goods  of  the  testator 
had  been  shown  by  the  defendant.  On  the  return  of  a  devas- 
tavit the  defendant  becomes  liable  de  bonis  jyropriis,  and  is 
estopped  from  denying  assets  in  his  hands  at  the  commence- 
ment of  suit.  (Cro.  BtifSS.  102.  See  Tidd  1061.  Ring,  on  Ex. 
152-3.)  So  in  an  issue  joined  upon  the  plea  of  plene  adminis- 
travit  which  was  found  for  the  plaintiff,  the  same  form  of 
execution  is  prescribed.  [Vide'  4  Serg.  &  R.  389.) 

For  the  defendant  upon  a  judgment  in  replevin,  the  execution 
is  for  a  return  of  the  goods  and  for  damages  for  the  taking. 
[See  5  Serg.  $•  R.  132-3.)  When  the  defendant  has  judgment 
at  common  law  for  arrears  of  rent,  he  shall  have  execution 
by  a  writ  de  rctorno  habendo,  to  have  a  return  of  the  things 
distrained,  and  wfi.fa.  or  ca.  sa.  for  the  recovery  of  his  dama- 
ges and  costs.  These  he  may  have  in  one  writ  or  separate. 
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(2  Arch*  Pr.  73.)  The  sheriff,  however,  is  not  bound  to  exe- 
cute the  writ,  unless  some  person  attend  on  behalf  of  the  de- 
fendant to  show  hi m  the  goods;  and  it  will  be  a  good  return 
to  the  writ  to  say  that  no  person  did  so  attend.  (2  Saund.  74. 
b.  c.)  But  upon  a  verdict  or  award,  finding  for  the  defendant 
six  cents  damages  and  six  cents  costs,  the  defendant  cannot 
take  out  a  retorno  habendo  for  the  amount  of  rent.  The  jury 
must,  under  the  St.  17.  Ch.  n.  c.  7.  and  the  uniform  prac- 
tice of  Pennsylvania,  find  the  amount  of  rent  due  if  any. 
(Howard,  v.  Johnson.  C.  P.  Phil.  1820.  MS.  Wh.  Big.  520. 
See  4  Feates,  264.)  The  avowant  is  not  bound  to  sue  out  his 
writ  of  retorno  habendo,  though  a  judgment  of  return  is  en- 
tered for  him  as  a  matter  of  course,  when  a  verdict  passes  in 
his  favor,  but  may  proceed  upon  the  replevin  bond,  (4  Feates, 
264.)  and  in  this  action  the  jury  may  include  the  costs  of  the 
replevin  in  their  verdict.  (1  Ball.  440.)  If  the  sheriff  have 
not  taken  sureties  or  the  sureties  be  insufficient,  the  defen- 
dant, upon  the  return  that  the  goods  are  eloigned,  (that  is 
conveyed  to  places  unknown  to  the  sheriff,  so  that  he  cannot 
execute  the  writ)  may  bring  an  action  on  the  case  against  the 
sheriff,  and  recover  damages,  the  proper  measure  of  which 
is  the  value  of  the  distress  at  the  time  of  the  replevin,  and 
not  the  amount  of  rent  due.  (1  Ball.  341.  See  2  Arch.  Pr.  74.) 
In  other  actions  the  execution  for  the  defendant  upon  a  judg- 
ment of  non  pros.,  nonsuit,  or  verdict,  is  for  the  costs  only. 
(Tidd,  1030.) 

In  all  personal  actions,  replevin  excepted,  the  process  for 
the  parties  is  either  a  fieri  facias,  or  capias  ad  satisfaciendum* 
By  the  eleventh  section  of  the  act  21st  March,  1806,  (4  Sm. 
Laws,  331.)  "the  sheriff  or  coroner  to  whom  any  process  of 
execution  for  the  recovery  of  money  is  directed,  shall  proceed 
to  collect  the  same,  and  if  the  defendant  shall  neglect  to  pay 
the  debt  and  costs,  he  shall  levy  on  his  personal  estate  if  suf- 
ficient he  hath,  and  thereafter  make  sale  thereof,  giving  six 
days  notice,  by  not  less  than  six  hand  bills,  to  be  put  up  at 
such  places  as  he  shall  deem  best  calculated  to  give  informa- 
tion, and  with  the  money  arising  from  such  sale,  shall  pay 
the  debt  and  costs  accrued;  but  for  want  of  sufficient  personal 
property,  he  shall  levy  the  defendant's  real  estate,  or  such 
part  thereof  (but  not  less  than  one  whole  tract  or  lot  of  land, 
with  the  appurtenances,)  as  he  may  deem  sufficient  therefor, 
and  of  his  proceedings  shall  make  return  to  the  next  court." 

Upon  judgment  for  the  plaintiff  in  ejectment,  he  is  entitled 
to  a  writ  of  possession,  and  he  may  have  a  separate  writ  of 
fi.  fa.  or  ca.  sa.  for  the  costs:  or  he  may  have  a  clause  of  ft. 
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fa.  or  ca.  sa.  added  to  the  habere  facias  possessionem.  (See  2 
Arch.  Fr.  53.)  If  this  writ  be  not  executed,  then  upon  the 
return  ol'  it,  the  party  may  sue  out  an  alias,  &c.  (Palm.  289.) 
But  if  possession  be  once  given  under  it,  the  plaintiff  cannot 
sue  out  another  writ  of  possession  although  he  be  disturbed 
in  his  possession  by  the  same  defendant,  and  before  the  re- 
turn of  the  writ.  (1  Taunt.  55.  See  6  Mod.  27.  1  Salk.  321.) 
In  such  case,  however,  it  is  probable  that  the  court  would 
pumsh  the  defendant  by  attachment.  On  the  other  hand,  if 
after  the  sheriff  has  delivered  to  the  plaintiff  the  proportion 
that  he  has  recovered  in  ejectment,  and  after  the  return  day 
of  the  writ  the  plaintiff  ousts  the  defendant  of  the  whole,  the 
court  will  not  restore  the  defendant  in  a  summary  way, 
though  it  might  be  otherwise  if  there  is  an  actual  ouster  be- 
fore the  return  day.  (2  Binn.  450.) 

The  officer  if  necessary,  may  break  open  doors,  in  order 
to  execute  an  habere  facias  possessionem,  if  the  possession  be 
not  quietly  given  up,  or  he  may  take  the  posse  comitatus  with 
him,  if  he  fear  violence;  (5  Co.  91.  6.)  and  after  he  has  got 
admission,  he  may  remove  all  persons,  goods,  &c.  from  off 
the  premises  before  he  gives  possession.  (1  Lev.  145.)  If  there 
be  several  tenements  in  possession  of  several  tenants,  he 
must  give  possession  of  them  separately.  (2  Mo.  Mr.  180. 
See  2  Arch.  Pr.  531.) 

A  fieri  facias  and  a  capias  ad  satisfaciendum  may  both  bo 
had  at  the  same  time  against  the  goods  and  body  of  the  de- 
fendant, but  both  cannot  be  served;  (2  Browne,  144.)  and 
should  the  plaintiff  levy  his  f.  fa.  on  defendant's  lands  and 
then  take  him  upon  a  ca.  sa.  the  defendant  may  at  his  option, 
set  aside  either  of  the  writs.  (2  Binn.  230.)  It  is  a  very  gen- 
eral practice  to  issue  both  writs  at  the  same  time  where  it  is 
uncertain  that  the  defendant  lias  property,  and  finding  none, 
the  sheriff  is  then  enabled  by  an  immediate  service  of  the  ca. 
sa.  to  obtain  the  only  remaining  security  for  the  plaintiff's 
claim — tiie  debtor's  body.  But  if  the  f.  fa.  be  in  operation,  he 
cannot  legally  proceed  against  the  body  of  the  defendant;  and 
when  nfi.fa.  is  returned  «  levied  subject  to  prior  executions," 
it  is  incumbent  on  the  plaintiff  before  he  can  issue  a  ca.sa.  to 
compel  a  sale  of  the  property  levied  on,  in  order  to  put  a  judi- 
cial termination  to  the  first  writ;  (Per  Curiam,  2  Browne, 
144.)  and  although  he  finds  the  property  altogether  worthless 
as  a  means  of  satisfaction,  he  cannot  abandon  his  levy  upon 
real  property  condemned,  and  take  out  a  ca.  sa.  without  the 
leave  of  the  court.  (9  Serg.  <§•  R.  9.)  Should  the  defendant  sub- 
mit to  a  ca.  sa.  and  obtain  his  discharge,  under  the  insolvent 
law,  after  a  levy  upon  his  lands  by  the  same  plaintiff,  then 
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tlie  fi.  fa.  and  all  proceedings  under  it  are  gone,  and  upon  a 
sale  under  a  venditioni  exponas  after  such  discharge*  the  she- 
riff will  not  be  allowed  to  acknowledge  a  deed  to  the  purchaser; 
upon  the  principle  that  the  ca.  sa.  having  been  submitted  to, 
the  fi.  fa.  becomes  irregular.  (2  Binn.  218.) 

Notwithstanding  the  act  of  lSOr,  (§  5.  4  Sin.  Laws,  477.) 
which  provides  (hat  no  writ  of  capias  ud  satisfaciendum,  shall 
issue  in  any  case  when  defendant  may  have  real  or  personal 
estate  to  satisfy  the  plaintiff's  demand,  or  if  the  whole  can. 
not  be  satisfied  thereby,  then  only  for  the  residue  thereof,  the 
plaintiff,  may  at  his  peril,  issue  a  ca.  sa.  in  the  first  instance. 
(2  Binn.  218.)  There  is  no  warrant  in  the  law  for  the  position 
that  the  plaintiff  must  first  issue  a  fi.  fa.;  for  if  the  defen- 
dant confesses  he  has  no  property,  the  plaintiff  undoubtedly 
may  take  a  ca.  sa.  in  the  first  instance  at  his  peril.  (Per  Tilgh- 
man,  C.  J.  3  Binn.  407.  See  3  Serg.  §-  R.  143.)  But  he  must 
be  careful  not  to  execute  the  ca.  sa.  until  it  is  ascertained  that 
the  defendant  has  not  property  to  satisfy  the  judgment,  and 
this  he  may  do  by  calling  on  him  to  show  his  property. 
There  may  be  cases  in  which  the  immediate  use  of  this  writ 
may  be  absolutely  necessary  to  secure  a  debt,  but  then  the 
safe  course  is  to  let  it  be  accompanied  with  a^.  fa.,  with  di- 
rections to  the  officer  to  execute  the  capias  only  in  case  the 
defendant  refuses  to  show  property.  If  the  plaintiff  will  not 
take  this  precaution,  he  subjects  himself  to  an  action  of  tres- 
pass, if  it  appear  that  the  defendant  had  sufficient  property 
to  satisfy  the  judgment.  In  such  case  the  ca.  sa.  being  not 
merely  irregular  but  void,  will  on  motion  be  quashed  by  the 
court;  (3  Serg.  6f  R.  139.)  but  the  writ  though  void,  is  never- 
theless a  justification  to  the  officer  who  executed  it.  (Ibid.) 
After  the  defendant  has  been  illegally  discharged  from  and 
retaken  upon  the  same  execution,  it  is  too  late  to  offer  to  show 
property:  the  offer  should  he  made  previous  to  the  original 
arrest.  (3  Binn.  404.)  If  nidla  bona  be  returned  to  a  fi.  fa.  or 
awn  est  inventus  to  a  ca.  sa.  the  party  may  afterwards  sue  out 
an  alias  writ  of  the  same  species,  or  if  part  only  can  be 
levied  on  a  fi.  fa.  he  may  have  a  new  writ  for  the  remainder. 
(4  Johns.  407.  and  see  post,  sect.  5.) 

The  act  of  May  1722,  (I  Sm.  Laws,  143.)  provides,  that 
upon  the  return  to  an  execution,  if  the  defendant  is  not  to  be 
found,  or  hath  no  lands  or  goods  in  that  county,  and  when  it 
is  testified  that  he  lies  hid,  or  hath  lands  or  goods  in  another 
county,  it  shall  be  lawful  to  grant  an  alias  execution  with  a 
testatum,  directed  to  ti>e  sheriff  or  coroner  of  the  county 
where  he  lies  hid,  or  where  his  land  or  effects  are,  command- 
ing him  to  execute  the  same  according  (o  the  tenor  thereof. 
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Before  the  plaintiff  can  have  a  testatum  fi.  fa.  to  another 
county  where  the  venue  is  laid  in  a  different  one,  there  must 
be  a  Ji.  fa.  and  return  of  nulla  bona:  and  if  it  be  issued  im- 
mediately, without  the  fi.  fa.  and  return,  the  execution  will 
be  quashed:  (1  Ball.  334.)  And  Per  Curiam,  *  The  legislature 
before  the  revolution,  prescribed  no  rules  for  the  Supreme 
Court,  but  it  is  certainly  vested  with  the  powers  of  the  Ring's 
Bench,  and  Common  Pleas  in  England,  and  the  practice  has 
in  general  been  governed  by  the  same  law.    Hence  we  find, 
that  it  was  formerly  thought  necessary  to  proceed  by  testatum 
in  Pennsylvania;  and  although  a  contrary  practice  has  lately 
obtained,  it  is  without  the  opinion  or  sanction  of  the  Court. 
"We  think  therefore  that  this  execution  must  be  quashed;  and 
in  every  future  case  of  the  same  kind  let  a  Ji.  fa.  be  filed  in 
the  Supreme  Court,   with  a  return  of  nulla  bona;  and  then  a 
term   must  intervene  before  the  testatum  issues  in   order  to 
support  the  fiction.'  (See  2  Ball.  269.  4  Teates,  185.  192.  6 
Serg.  8f  R.  414.  4  Fedtes,  21.)   The  original  fi.  fa.  is  now 
so  much  in  nature  of  a  fiction,  where  the  object  is  to  levy 
on  lands  in  another  county,  that  if  a  testatum  is  issued  with- 
out a  previous  fi.  fa.  the  court  will  give  leave  to  file  one  af- 
terwards in  order  to  support  the.  testatum.  (I  Serg.  8f  R.  97.) 
Where  several  actions  are  brought  against  different  parties 
for  the  same  debt,  as  upon  a  promissory  note,  bail  bond,  or 
bill   of  exchange,  each  party  is  liable  to  execution  for  the 
whole  debt,  and  the  costs  of  the  actions  against  himself;  but 
neither  of  them  is  liable  to  the  costs  of  the  actions  against 
the  other  defendants.  (Tidd,  1084.)  But  the  court  will  not 
stay  proceedings  upon  payment  of  the  debt  and  costs  in  an 
action  against  an  acceptor  of  a  bill,  unless  he  also  pay  the 
costs  of  all  the  actions  against  the  drawer  and  endorsers,  he 
being  the  original  defaulter.  (Chithj  on  Bills,  473.  Sed  vide 
ante,  p.  239,  240.) 

In  debt  on  bond  for  a  penalty,  the  plaintiff  cannot  by  his 
execution  collect  more  than  the  sum  mentioned  in  the  con- 
dition of  the  bond,  with  interest  and  costs,  (12  Johns.  350.) 
although  the  bond  was  given  for  a  debt  exceeding  the  amount 
of  the  condition.  (2  Caine's  Rep.  256.)  But  a  judgment,  by 
agreement  of  the  parties,  may  be  entered  up  for  a  debt  then 
due,  and  also  as  a  security  for  future  advances  to  the  defen- 
dant; and  the  plaintiff  may  collect  by  execution,  not  only  the 
sum  actually  due  at  the  time  the  judgment  was  rendered,  but 
the  amount  subsequently  advanced  to  the  defendant,  provided 
the  whole  does  not  exceed  the  condition  of  the  bond  on 
which  the  judgment  is  given.  (16  Johns.  165.  Sed  vide  4 
Johns.  Ch.  R.  247.)  Where  debt  is  brought  to  recover  the  in- 
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tcrest  due  on  bow!,  the  principal  of  which  is  payable  by  in- 
stalments at  distant  days,  judgment  is  entered  for  the  penal- 
ty, with  leave  to  take  out  execution  in  the  first  instance  for 
the  interest  due  at  the  commencement  of  the  suit:  and  for  the 
principal  and  interest  subsequently  accruing,  the  plaintiff 
must  move  the  court  for  execution.  (1  Binn.  152.) 

The  prothonotary  indorses  on  the  execution  the  amount  of 
the  actual  debt,  and  the  time  from  which  interest  is  to  he  cal- 
culated, together  with  the  costs  of  suit,  as  a  direction  to  the 
sheriff  for  the  sum  which  he  is  to  levy:  the  sheriff  adds  to 
these  his  fe?s  and  poundage,  and  levies  for  the  whole.  If  the 
defendant  complains  that  injustice  has  been  done  him,  imme- 
diate and  liberal  relief  will  he  given,  either  by  the  court  on 
motion,  or  by  a  judge  at  his  chambers,  upon  laying  before 
hirn  a  proper  case,  verified  by  oath.  (2  Serg.  <§*  R.  155.) 

The  writ  bears  teste  in  term  time,  and  is  made  returnablo 
on  the  general  return  day,  in  the  same  manner  as  origi- 
nal process.  If  it  is  irregular  the  defendant  may  move  the 
court  to  set  it  aside.  An  erroneous  teste  of  a  fi.  fa.  by  the  clerk 
is  however  amendable  although  executed.  (4  Feates,  J  85.) 
And  the  court  will  permit  the  teste  and  return  day  of  the 
fi.  fa.  to  he  amended  by  the  praecipe.  (4  Feates,  205.)  So 
the  teste  and  the  return  of  an  alias  venditioni  exponas  were 
amended  by  the  prweipe.  (1  Ball.  197.)  So  where  the  judg- 
ment and  fi.  fa.  differ,  the  latter  may  be  amended  by  the 
former;  (4  Ball.  267.)  and  where  a  fi  fa.  after  levy  but  before 
sale,  was  destroyed  by  accident,  the  court  granted  permission 
to  make  out  a  new  fi.  fa.  to  be  delivered  to  the  sheriff.  (3 
Johns.  448.) 

The  sheriff  is  in  strictness  bound  to  return  executed  writs 
of  execution.  He  may  be  ruled  to  do  so  by  the  plaintiff  or 
defendant,  and  if  he  neglect  to  make  his  return  before  the 
expiration  of  the  rule,  the  court  upon  motion  will  grant  an  at- 
tachment against  him.  (1  Arch.  Pr.  262.)  The  several  courts 
of  this  commonwealth,  have  power  by  act  of  assembly,  to 
issue  attachments  for  enforcing  the  return  of  any  writ,  for 
the  payment  of  money  received  on  any  execution,  and  for  the 
production  of  the  body  after  a  return  of  cepi  corpus,  or  in  de- 
fault thereof,  for  the  payment  of  the  debt  and  costs:  and  this 
power  extends  against  former  sheriffs  and  coroners.  (7  Re. 
Laxvs,  496.)  If  the  property  of  the  goods  he  in  dispute,  the 
court,  upon  this  or  any  other  reasonable  cause,  will  enlarge 
the  time  for  making  the  return,  until  sufficient  indemnity  he 
given.  (Tidd,  917.  and  see  7  Taunt.  294.)  This  indulgence 
will,  however,  be  granted  only  in  very  special  cases;  it  will  be 
generally  extended  when  the  doubt  arises  from  a  point  of  law, 
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and  not  mere  matter  of  fact.  (See  1  Jrch.  Pr.  262.)  The 
sheriff  ought  not  to  wait  until  he  has  been  ruled  to  return  the 
writ,  for  the  plaintiff  without  proceeding  by  attachment  has 
an  election  to  commence  an  action  on  the  case  in  the  first  in- 
stance. (See  2  Dunl.  Pr.  775.  and  authorities  there  cited.)  The 
return  is  made  on  the  back  of  the  writ  which  is  then  filed 
with  the  prothonotary  before,  or  on  the  day  on  which  the  rule 
to  return  it  expires. 

The  sheriffs  of  the  several  counties  are  bound  in  a  recog- 
nizance with  at  least  two  sufficient  sureties  in  sums  propor- 
tioned to  the  extent  of  each  county;  the  recognizance  of  the 
sheriff  of  Philadelphia  county  is  in  the  sum  of  $60,000,  and 
binds  the  estate  of  the  obligors  as  effectually  as  a  judgment. 
The  fourth  section  of  the  act  regulating  sheriff's  sureties,  &c. 
(4  Sm.  Laws,  45.)  empowers  any  individual  aggrieved  by  his 
misconduct  to  institute  actions  of  debt  or  scire  facias  thereon, 
and  execution  shall  issue  for  so  much  as  shall  be  found  by  the 
verdict  and  judgment  with  costs.  The  words  of  this  act  are 
very  comprehensive:  and  it  appears  to  have  been  the  inten- 
tion of  the  legislature  to  give  the  community  security  for  re- 
dress against  the  sheriff  in  all  cases  of  injury  received  by  his 
official  misconduct.  His  sureties  are  therefore  liable  in  dam- 
ages for  the  sheriff's  trespass  in  seizing  and  selling  the 
goods  of  B,  under  an  execution  against  A.  (5  Binn.  184.)  All 
such  suits  against  the  sureties  or  their  representatives,  must 
be  instituted  within  five  years  after  the  date  of  such  obligation. 

On  the  execution  of  the  writ,  the  sheriff  is  entitled  to  cer- 
tain compensation,  termed  poundage.  The  fee  bill  of  Februa- 
ry, 1821,  (7  Re.  Laws,  368.)  allows  him  for  executing  a  fi. 
fa.  if  the  money  is  paid  without  levy  or  sale,  one  dollar;  de- 
livering lands  or  tenements  to  creditor,  (and  no  commission  in 
such  case  to  be  taken)  two  dollars.  Levying  on  lands  or  goods, 
and  selling  the  same,  for  each  dollar  not  exceeding  three  hun- 
dred dollars,  two  cents:  for  every  dollar  above  three  hundred 
dollars,  and  not  exceeding  one  thousand,  one  cent;  for  every 
dollar  above  that  sum,  one  half  cent;  and  the  same  commis- 
sion shall  be  allowed  where  the  money  is  paid  to  him  after 
levy  made  on  personal  property  without  sale,  but  none  shall 
be  allowed  for  more  than  the  real  debt,  and  then  only  for  the 
sum  actually  received  and  paid  over  to  the  creditor.  The 
charge  of  poundage  where  the  defendant  was  discharged  from 
a  ca.  sa.  upon  giving  the  plaintiff  his  promissory  notes,  was 
held  improper,  and  was  struck  from  the  bill  of  costs.  (1 
Browne,  234.)  But  it  is  uniformly  allowed  upon  payment  of 
all  judgments  and  mortgages  prior  to  the  judgment  under 
which  the  sale  was  made.  (1  Binn*  97.)  The  sheriff  is  entitled 
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to  poundage,  on  a  liberari facias,  but  if  the  land  be  sold  under 
a  subsequent  execution,  before  the  expiration  of  the  term,  he 
cannot  charge  poundage  on  the  balance  remaining  due  to  the 
first  creditor.  (1  Serg.  &  R.  520.)  On  the  same  principle,  he 
is  allowed  it  on  the  amount  of  liens  paid,  although  they  may 
have  been  subsequent  to  that  under  which  the  land  was  sold. 
(1  Browne,  251.)  The  act  of  assembly  of  1795,  in  giving 
poundage  upon  a  ca.  sa.  confines  it  to  cases  where  the  money 
has  been  paid  and  received;  and  although  hard  upon  the  she- 
riff, the  court  cannot  allow  what  the.  act  refuses.  (2  Biniu  137.) 
After  a  levy  on  which  an  inquisition  is  held,  land  condemned, 
and  a  venditioni  exponas  issued,  but  countermanded  by  the 
plaintiff's  attorney,  he  is  entitled  to  the  same  commission  if 
plaintiff  receives  his  debt  and  costs,  as  if  the  land  had  been 
sold.  (3  Serg.  &  R.  549.)  He  may  maintain  an  action  for  his 
poundage,  kc.  (2  L.  Raym.  1212.  1  Salk.  331.  See  4  M.  &  S. 
256.)  or  he  may  retain  it  out  of  the  money  levied  on  the  exe- 
cution. But  he  cannot  refuse  to  execute  a  writ  until  his  fees 
are  paid.  (1  Salk.  330.  331-332.) 

If  the  writ  be  regular,  the  party  may  justify  under  it, 
though  the  judgment  be  erroneous,  for  this  is  the  act  of  the 
court:  and  in  justifying,  the  sheriff  need  only  give  the  execu- 
tion in  evidence.  (12  Johns.  S95.)  This  distinction  exists  be- 
tween erroneous  and  irregular  process;  the  latter  is  void  from 
the  beginning:  under  the  first,  a  party  may  justify  until  it  is 
reversed,  but  not  under  an  irregular  process,  because  it  was 
his  own  fault  that  it  was  irregular  at  first;  (3  Johns.  523.)  and 
if  the  sheriffor  other  officer  in  such  case  join  in  the  same  plea 
with  the  party,  he  loses  the  benefit  of  his  own  defence.  Tho 
sheriff  or  other  officer,  however,  may  justify  under  an  irre- 
gular judgment  as  well  as  an  erroneous  one,  and  so  as  the 
writ  be  not  void,  it  is  a  good  justification  however  erroneous, 
and  the  purchaser  will  gain  a  title  under  the  sheriff.  (1  Vex. 
195.  1  M.  &  S.  425.)  When  reversed  for  irregularity,  after 
having  been  executed,  it  is  a  matter  of  course  to  award  resti- 
tution of  the  money  levied  on  the  execution:  and  to  such  an 
extent  has  the  liberality  of  courts  been  carried  of  late  years, 
that  when  executions  have  been  irregularly  issued  or  execu- 
ted, the  court  on  mere  motion  will  set  aside  the  proceedings, 
and  order  the  money  levied  to  be  restored  to  the  party.  (Per 
Feates,  J.  2  Serg.  §  R.  58.) 
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SECTION    2. 

Of  the  Writ  of  Fieri  Facias,  and  of  the  proceedings  under  it, 
as  regards  personal  property. 


This  writ,  like  all  other  writs  of  execution,  must  strictly 
pursue  the  judgment  and  be  warranted  by  it.  [Vide  supra,  p. 
288.)  In  substance,  it  is  a  command  to  the  sheriff  or  coroner, 
that  of  the  goods  and  chattels  of  the  party  he  cause  to  be 
made  the  sum  recovered  by  the  judgment  (specifyingit  accor- 
ding to  the  form  of  action)  and  that  he  have  the  money  and 
the  writ  before  the  judges  of  the  court  from  which  it  issues, 
on  the  return  day  thereof.  (1  Arch.  Pr.  265.)  It  is  his  duty 
to  levy  as  soon  as  the  writ  conies  to  his  hands,  and  plaintiff 
shows  him  property  to  levy  on.  If  he  refuses,  an  action  may 
be  supported  against  him  on  his  official  bond  before  the  re- 
turn of  the  writ.  (8  Serg.  &  R.  450.)  Under  the  act  regulat- 
ing proceedings  in  courts  of  justice,  section  eleven,  (4  Sm. 
Laws,  331.)  the  sheriff  is  bound  to  levy  on  the  personal 
estate  of  the  defendant  before  he  can  resort  to  his  lands  and 
tenements|  but  he  may  be  discharged  from  responsibility  in 
this  particular  by  the  act  of  the  party  himself.  (4  Yeates,  22.) 
After  a  fi.  fa.  is  executed  upon  the  defendant's  lands,  the 
court  will  not  set  it  aside,  upon  the  ground  that  sufficient 
personal  property  has  been  found  to  satisfy  the  judgment 
since  the  inquisition.  (2  Yeates,  387.) 

By  the  common  law,  an  execution  had  relation  to  the  time 
when  it  was  awarded,  and  therefore,  if  the  goods  were  pur- 
chased by  a  third  person  after  the  teste,  although  bona  jide, 
and  for  a  valuable  consideration,  they  were  nevertheless  liable 
to  be  taken  in  execution  in  the  hands  of  the  purchaser.  This 
has  been  so  far  altered  in  England  by  the  statute  of  frauds, 
and  in  Pennsylvania  by  act  of  assembly,  that  chattels  are 
now  bound  only  from  the  delivery  of  the  writ  to  the  sheriff. 
(8  Serg.&R.  509.  See  2  Serg.&R.  157.)  But  there  is  a  mate- 
rial difference  between  the  case  of  a  fi.  fa.  in  England  and 
in  Pennsylvania,  arising  from  the  doctrine  of  market  overt. 
In  England,  if  the  defendant  sells  in  market  overt,  even  after 
delivery  of  the  writ  to  the  sheriff,  it  divests  the  goods  of  the 
lieu:  it  is  otherwise  however  in  Pennsylvania,  to  which  State 
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the  doctrine  does  not  extend.  (5  Serg.  &  R.  130.)  Under  our 
act  of  assembly,  then,  no  writ  of  Ji.  fa.  or  other  writ  oP execu- 
tion shall  bind  the  goods  of  the  defendant,  but  From  the  time  of 
its  delivery  to  the  sheriff,  which  delivery  may  be  effected  by 
leaving  it  at  his  office,  or  the  house  where  he  usually  transacts 
his  business:  (2  Fcates,  177.)  thereupon  the  sheriff  is  directed 
to  indorse  on  it  the  day  of  the  month  and  year  on  which  it 
was  received.  (Vide  1  Sm.  Laws,  390,  §  4  )  The  meaning  of 
this  provision  is  that  after  the  writ  is  so  delivered,  it'  the  de- 
fendant make  an  assignment  of  his  goods,  the  sheriff  may 
take  them  in  execution.  (Tidd,  1037.  16  Johns.  287.)  So  he 
may  levy  on  goods  which  had  been  delivered  by  an  agent  of 
the  defendant,  who  however,  had  no  authority  to  make  such 
delivery  to  a  third  person,  to  whom  the  defendant  was  indebt- 
ed, in  payment  of  his  debt.  (18  Johns.  363.)  If  the  writ  lie 
dormant  in  the  hands  of  the  sheriff,  without  levy,  for  a  con- 
siderable time,  a  bona  fide  sale  will  be  valid.  (9  Johns.  133.) 
It  may  be  well  to  notice  here  the  law  as  regards  an  execution 
issued  by  a  justice  of  the  peace.  It  differs  from  that  issuing 
from  a  court  in  this,  that  by  express  art  of  assembly,  no  such 
execution  can  be  a  lien  on  the  property  of  the  defendant  be- 
fore levy  made  thereon.  (Act  of  March,  1820.  7  Re.  Laws, 
309.) 

Although  the  statute,  being  made  in  favour  of  purchasers, 
does  not  alter  the  law  as  between  the  parties,  yet  the  lien  of 
a  fi.  fa.  does  not  relate  back  to  the.  teste  of  the  writ,  so  as  to 
bind  the  property  of  goods  as  against  the  trustees  in  a  volun- 
tary assignment  made  by  a  debtor  for  the  benefit  of  creditors, 
wdio  may  be  considered  as  purchasers,  claiming  under  a  deed 
made  to  secure  the  honest  antecedent  debts  of  fair  creditors. 
(2  Binn.  187.) 

If  the  plaintiff  die  after  a  Ji.  fa.  sued  out,  it  may  be  exe- 
cuted notwithstanding,  and  the  plaintiff's  executor  or  admi- 
nistrator shall  have  the  money;  and  should  the  defendant  die, 
the  execution  may  be  served  if  it  be  tested  in  his  life  time. 
(2  Ld.  Raym.  1072.  S.  C.  8alk.  322.  pi.  10.)  When  the  plaintiff 
dies  in  vacation,  the  execution  may  be  sued  out  by  the  execu- 
tor or  administrator,  tested  of  the  last  term,  and  the  court 
will  not  enquire  when  it  was  sued  out. 

Should  two  writs  from  different  plaintiffs  be  delivered  to 
the  sheriff  on  the  same  day,  or  on  different  days,  he  ought  to 
execute  that  first  which  was  first  delivered,  (2  Bac.  Abr.  721.) 
except  it  be  fraudulent,  when  he  ought  to  execute  the  other. 
(4  East,  523.)  Should  he,  however,  e;ive  preference  to  the 
last,  the  proceeding  is  not  void;  the  property  is  bound  by  a 
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sale  so  made,  and  the  plaintiff  in  the  first  execution  must  fake 
his  remedy  against  the  sheriff.   (12  Johns.  162.  18  Id.  311.) 

It  is  not  the  practice  to  remove  goods  levied  on,  provided 
the  sheriff  be  secured  as  to  their  being  produced  when  de- 
manded, and  the  lien  on  the  personal  property  has  always 
been  held  to  continue,  though  it  has  not  been  removed  on  the 
fi.  fa.  unless  fraud  is  proved.  (2  Yeates,  434,  524.  4  Dall.  167. 
208.  213.  see  also  1  Browne,  16.  2  Id.  333.  5  Binn.  269.)  But 
this  lien  is  gone,  as  against  a  vendee  or  subsequent  execution, 
if  the  sheriff  take  a  bond  from  the  defendant,  conditioned  fop 
the  return  of  the  property.  (I  Browne,  366.)  So  if  suffering  the 
goods  to  remain  in  the  possession  of  the  debtor,  has  given 
him  a  false  credit,  the  creditor  loses  his  lien.  (4  Yeates,  477.) 
And  withdrawing  the  officer  left  in  charge  of  the  goods,  suf- 
fering the  debtor  to  go  on  in  his  business  as  usual,  amounts 
to  a  relinquishment  of  the  execution  as  against  other  execu- 
tion creditors.  (4  Yeates,  194.)  By  the  common  law  of  Eng- 
land, a  levy  is  held  fraudulent  where  the  goods  are  left  in  the 
hands  of  the  defendant:  and  notwithstanding  some  decisions 
to  the  contrary,  the  only  exception  to  this,  as  the  law  is  un- 
derstood here,  is  confined  to  household  furniture.  But  even 
in  this  case  the  plaintiff  must  use  reasonable  diligence,  for  a 
levy  will  not  protect  furniture  which  has  been  suffered  to  re- 
main in  the  defendant's  possession  several  years,  against  a 
subsequent  execution  which  has  issued  before  the  return  of  the 
first.  (2  Serg.  Sf  R.  142.  8  Serg.  &  R.  510.)  The  latitude  allow- 
ed by  our  law  in  the  case  of  levies  upon  household  furniture  is 
not  extended  where  merchandise  or  goods  for  sale  have  been 
taken  in  execution.  (4  Dall.  213.)  In  the  Circuit  Court  of  the 
United  States,  it  has  been  ruled  generally  that  other  execu- 
tions will  be  preferred  if  on  aj£.  fa.  the  property  be  left  with 
the  debtor.  (JVhar.  Dig.  p.  211.  See  also  4  Dall.  358.)  In 
the  same  court  it  was  decided  that  where  goods  are  levied 
on  by  virtue  of  a  fi.  fa.  and  left  with  the  debtor  by  order  of 
the  plaintiff,  the  effect  of  the  levy  is  suspended  until  a  coun- 
termand; and  a  second  execution  levied  on  the  same  goods, 
before  such  countermand,  and  regularly  proceeded  in,  will 
have  a  preference.  (Whar.  Dig.  -p.  211.)  A  suspension  for  one 
day  is  sufficient  to  give  a  preference  to  an  intervening  exe- 
cution, and  the  length  of  time  during  which  the  levy  is  sus- 
pended is  immaterial.  (Ibid.)*  In  a  late  case  in  the  Supreme 
Court,  it  was  said  that  the  lien  of  an  execution  levied  on  goods 
may  be  lost  by  the  slightest  negligence  in  pursuing  it.  (8  Serg. 
$  R.  510.) 

*  See  a  commentary  on  this  decision  in  Fracke'nridg'c's  L.  M.  p.  506-.- 
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Under  the^i.  fa.  the  sheriff  is  authorized  to  seize  and  sell, 
as  goods  and  chattels  every  tiling  of  a  tangible  nature,  belong- 
ing to  the  defendant,  except  his  household  utensils,  not  ex- 
ceeding in  value  fifteen  dollars:  the  necessary  tools  of  his 
trade,  not  exceeding  in  value  twenty  dollars:  all  wearing  ap- 
parel, two  beds  and  the  necessary  bedding,  one  cow,  and  a 
spinning  wheel;  which  are  specially  exempted  by  the  act  of 
26th  March,  1814.  (6  Re.  Laws,  195.  See  Brae.  L.  M.  203.) 
The  act  of  29th  March,  1821,  (7  Re.  Laws,  426.)  exempts 
one  stove  in  the  possession  of  anv  debtor,  from  levy  or  sale  on 
any  execution  or  distress  for  rent,  or  other  legal  process  for 
debts  or  rent.  And  by  the  act  of  31st  March,  1821,  §  1. 
(7  Re.  Laws,  445.)  every  debtor  is  allowed  to  hold  six  sheep 
exempt  from  levy  or  sale  in  execution  for  any  debt  excepting 
for  rent:  and  upon  the  decease  of  any  poor  inhabitant,  the 
widow  is  allowed  to  retain  for  the  comfort  of  herself  and  fa- 
mily, all  goods  and  chattels  that  would  have  been  exempted 
from  execution  during  the  life  of  such  decedent. 

The  sheriff  may  sell  leases  or  terms  for  years:  the  interest 
of  a  person  in  possession  of  land  under  a  contract  for  the  sale 
of  it:  fructus  industriales,  as  corn  growing;  (17  Johns.  128.) 
and  fixtures  erected  which  may  be  removed  by  the  tenant; 
(Id.  116.)  these  different  subjects  being  all  regarded  as  per- 
sonal property.  Money  if  in  the  possession  of  the  defendant, 
and  bank  notes  may  be  taken  in  execution.  (1  Cranch,  117. 
12  Johns.  220.  395.)  Notes  for  the  payment  of  money  may 
also  be  taken  under  execution,  but  the  sheriff  must  account  for 
them  at  their  full  value  if  he  sells  them  for  less  than  was  due 
thereon.  (Addis.  19.)  And  where  there  are  overplus  monies  in 
the  hands  of  the  sheriff  after  satisfying  the  first  execution,  al- 
though they  cannot,  as  it  seems,  be  levied  on  by  a  second  exe- 
cution, (1  Cranch,  117.)  yet  the  court  will  direct  the  applica- 
tion of  the  surplus  to  the  payment  of  subsequent  judgment 
creditors,  according  to  their  priority,  to  be  determined  when 
the  proceeds  arise  from  the  sale  of  lands,  by  the  date  of  the 
several  judgments,  or  if  from  the  sale  of  goods  and  chattels, 
by  the  delivery  of  their  executions  to  the  sheriff.  (5  Johns. 
163.  2  Bac.  Mr.  715.  3  Caines'  Rep.  84.) 

The  stock  of  any  body  corporate  owned  by  any  individual  or 
body  politic  or  corporate  in  his  or  their  own  names,  may  also 
he  taken  in  execution  and  sold  in  the  ^ame  manner  that 
goods  and  chattels  are  liable  in  law  to  be  taken  and  sold,  sub- 
ject however,  to  any  debt  due  by  the  holder  to  the  company 
or  body  corporate.  (See  act  of  March,  1819.  §  2.  7  Re.  Laws, 
217.)  When  the  stock  is  held  in  the  name  of  third  persons  in 
trust  for  the  defendant,  the  proceedings  are  thus  directed  by 
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the  third  section  of  the  same  act:  after  the  plaintiff  has  filed 
with  the  prothonptary  an  affidavit  tiiat  he  verily  holieves  such 
stock  to  he  really  and  bona  fide  the  property  of  the  debtor 
against  whom  his  suit  is  brought,  and  after  he  has  entered  into 
a  recognizance  with  two  sufficient  sureties,  conditioned  for  the 
payment  of  such  damages  as  may  be  adjudged  to  the  party  to 
whom  such  stock  really  belongs,  in  case  it  should  eventuate 
that  it  did  not  belong  to  the  defendant,  it  shall  be  lawful  for 
the  court  to  issue  process  in  the  nature  of  foreign  attachment 
against  such  stock,  and  to  summon  as  garnishee,  the  persons 
in  whose  names  the  same  shall  be  held.  The  subsequent  pro- 
ceedings are  conducted  as  in  cases  of  foreign  attachment 
against  personal  estate,  and  upon  judgment  being  had  for  the 
plaintiff,  execution  may  immediately  issue  for  the  sale  of  such 
stock  in  the  same  manner  that  goods  and  chattels  are  sold  on 
writs  of  fieri  facias.  An  execution  issued  against  any  corpo- 
rate body*  is  by  the  third  section,  act  of  March,  1817,  (6  Re. 
Laws,  439.)  directed  to  be  served  by  the  officer  going  to  the 
banking  house,  or  other  principal  office  of  the  corporation  at 
the  usual  office  hours,  and  demanding  of  the  president,  or 
other  chief  officer  or  clerk  the  amount  of  the  execution  with 
costs,  and  if  not  paid,  or  if  no  person  can  be  found  on  whom 
to  make  demand,  the  officer  must  seize  sufficient  persona! 
property  of  the  corporation  to  pay  the  same.  If  no  other  pro- 
perty can  be  found  than  current  gold,  silver  or  copper  coin, 
he  shall  take  so  much  thereof  as  will  satisfy  the  amount.  The 
object  of  this  latter  provision  would  seem  to  be,  to  prevent 
the  levy  being  made  upon  the  specie  until  the  last. 

The  residuary  interest  of  a  debtor  in  personal  property, 
assigned  by  him  as  security  for  payment  of  debts,  cannot  be 
reached  by  process  of  iaw,  or  bound  by  an  execution.  (5  Johns, 
355.)  Nor  can  the  sheriff  take  goods  pawned  for  debt,  or 
distrained,  or  demised  for  years.  (4  T.  R.  640.)  But  property 
fraudulently  conveyed  away  by  the  defendant,  may  be  taken  by 
the  sheriff,  such  sale  being  void  as  against  creditors,  and  as  it 
is  necessary  when  the  debt  contains  an  absolute  assignment  of 
personal  chattels,  that  possession  should  accompany  it  both  at 
common  law  and  under  the  statute  of  lSEIiz.;  the  defendant's 
remaining  in  possession,  is  generally  speaking  a  badge  of 
fraud,  being  inconsistent  with  such  deed.  (1  Binn.  521.  4 
Binn.  258.  4  Serg.  Sf  R.  123.  5  Serg.  &  R.  278.)  Where  such 
possession  does  not  follow  an  unconditional  sale,  it  is  a  fraud 
in  law  to  be  determined  by  the  court,  and  not  merely  a  badge 
of  fraud  to  be  found  by  a  jury.  (5  Serg.  &  R.  287.)  To  ren- 
d'T  valid  a  mortgage  of  chattels,  a  delivery  is  necessary,  it 
being  decided  that  no  difference  exists  between  absolute  and 
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conditional  sales;  where  however,  the  possession  is  consistent 
With  any  condition  or  trust  expressed  in  the  assignment,  the 
circumstance  of  non-delivery  will  not  lender  the  sale  fraudu- 
lent. (4  Binn.  258.)  This  ride  must  be  taken  wit!  great  quali- 
fications: « It  is  necessary  not  only  that  retention  of  posses- 
sion be  part  of  the  contract,  but  that  it  also  appear  to  be  for 
a  purpose  lair,  honest  and  absolutely  necessary;  or  at  least 
essentially  conducive  to  some  fair  object.'  (Per  Gibson,  J.  5 
Serg.  &  R.  279.) 

Where  under  the  act  of  March,  1808,  goods  had  been  as- 
signed by  an  insolvent  to  trustees  for  the  benefit  of  creditors, 
and  had  remained  in  the  debtor's  possession  by  leave  of  his 
assignees  for  upwards  of  eight  years,  it  was  held,  that  they 
were  not  liable  to  an  execution  for  a  debt  contracted  frior  to 
the  assignment,  and  due  to  a  creditor  who  according  to  the 
act  of  1808,  agreed  that  the  insolvent  should  be  released  from 
suits,  and  his  property  from  executions  for  the  term  of  seven 
years  from  his  discharge.  With  regard  to  a  creditor  for  a  debt 
contracted  after  the  discharge,  such  length  of  possession 
would,  however,  be  sufficient  evidence  of  fraud.  (4  Serg.  & 
R.  117.  See  8  Serg.  &  R.  444.) 

In  an  action  against  one  of  two  partners,  the  partnership 
effects  may  be  taken  in  execution,  subject  however,  to  an  ac- 
count between  them  and  of  course  to  their  joint  debts.  (4  Featcs, 
477.)  The  sheriff  sells  a  moiety  thereof  undivided,  (Tidd, 
1044.  n.  c.)  and  the  purchaser  is  considered  as  a  tenant  In 
common  with  the  partner  owning  the  other  moiety.  (2  Bail. 
278.  2  Johns.  Ch.  R.  548.  2  Ves.  &  Beames,  301.) 

The  sheriff,  under  the  writ  of  fi.  fa.  is  bound  at  his  peril 
to  take  only  the  goods  of  the  defendant.  He  is  therefore  a 
trespasser  if  he  take  the  goods  of  a  third  person,  though  the 
plaintiff  assure  him  they  are  the  defendant's  property.  (2 
Bac.  Abr.  715.  4  T.  R.  633.)  If  he  has  any  doubt  whether 
the  goods  shown  him  are  the  property  of  the  defendant,  he 
may  summon  a  jury  de  bene  esse  to  satisfy  himself.  (2  Bac. 
Mr.  715.)  And  the  effect  of  such  an  inquest  is  to  justify  him 
in  desisting  from  the  levy,  if  it  be  found  that  the  goods  are 
not  the  property  of  the  defendant;  and  if  on  the  contrary  it 
be  found  that  they  are  his  goods,  its  effect  is  to  nsitigate  dam- 
ages, though  not  absolutely  to  shield  him  from  the  action  of 
the  real  owner.  (10.  Johns.  98.  4  T.  R.  633.)  But  if  the  plain- 
tiff offer  in  writing  an  adequate  indemnity  to  the  sheriff, 
he  is  bound  to  proceed  and  sell,  and  cannot  excuse  himself, 
by  taking  an  inquisition.  (15  Johns.  147.)  The  court  will 
not,  however  stay  proceedings,  and  direct  an  issue  for  the 
purpose  of  trying  the  question  of  property.  (1  Binn.  499.) 
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Neither  will  they  themselves  try  the  property  in  goods  levied 
upon  under  a  fi.  fa.  unless  in  a  very  strong  case;  as  it  would 
deprive  a  party  of  his  right  to  a  jury  trial.  (2  Binn.  228.)  In 
an  action  against  the  husband,  the  sheriff  cannot  take  goods 
vested  in  trustees  before  marriage  for  the  benefit  of  the  wife. 
(2  Bac.  Mr.  715.  Cowp.  432.)  But  when  the  settlement  is 
fraudulent  the  goods  are  not  protected.  (6  East,  257.)  '  The 
law  respecting  marriage  settlements  is  the  same  in  Pennsyl- 
vania as  in  England.  It  requires  a  fair  motive  as  wTell  as  a 
valuable  consideration,  and  the  interest  must  he  actually  de- 
clared and  vested  at  the  time  of  settlement,  or  it  cannot  prevail 
against  the  rights  of  honest  creditors.'  (Per  Shippen,  C.  J.  4 
Datl.  305.)  A  term  vested  in  the  wife  before  marriage  may  be 
taken  in  execution  for  the  husband's  debt,  the  creditor  having 
a  right  to  be  satisfied  out  of  it,  and  the  execution  being  equiva- 
lent to  a  grant  or  conveyance  by  the  husband.  (4  T.  R.  639.) 
But  on  a  fi.  fa.  against  the  wife,  who  married  pending  the 
action,  it  would  be  irregular  to  take  the  goods  of  the  husband. 
(3  M.  &  S.  559.)  On  nji.  fa.  against  an  executor,  the  goods  . 
of  the  testator  in  the  hands  of  the  defendant  cannot  be  taken 
in  execution  on  a  judgment  against  him  in  his  own  right.  (4 
T.  R.  62.) 

In  the  execution  of  the  writ  of  fi.  fa.  the  sheriff  cannot 
break  open  any  outer  door  of  the  party's  dwelling  house, 
(Cro.  Eli%.  908.  2  Bac.  Mr.  Ex'n.  JV.)  unless  in  the  case 
of  a  writ  of  habere  facias;  (vide  ante  p.  290.)  but  having  got 
entrance,  he  may  in  all  cases  break  open  an  inner  door,  cup- 
boards, trunks,  &c.  if  necessary,  (2  Show.  87.  Cowp.  1.)  and 
it  has  been  held  that  he  need  not  demand  entrance  at  the 
inner  doors,  before  they  are  broken  open.  (4  Taunt.  619.) 
The  rule  extends  only  to  the  party's  dwelling  house,  there- 
fore the  sheriff  may  break  open  the  outer  door  of  a  barn  or 
outhouse,  or  store,  or  warehouse  standing  separate  from  the 
dwelling  house,  without  a  previous  demand  and  refusal  of 
admission;  (I  Sid.  189.  16  Johns.  287.)  and  goods  may  be 
taken  through  the  windows  if  open.  (Ring,  on  Ex.  244.) 
After  demand  and  refusal  of  entrance,  the  sheriff  may  break 
open  the  outer  door  of  a  dwelling  house  belonging  to  a  third 
person,  if  the  defendant  or  his  goods  be  there;  (5  Co.  93.  a.  1. 
Foster,  319.)  or  if  the  defendant,  after  being  arrested  on  a 
capias  escape  into  either  his  own,  or  another's  dwelling  house, 
the  officer  will  be  justified  in  breaking  the  outer  door  to  re- 
take him;  (6  Mod.  105.)  Also  if  after  a  peaceable  entrance 
at  the  outer  door  of  the  party's  dwelling  house,  the  sheriff 
or  his  officer  be  locked  in,  he  may  justify  breaking  open  the 
outer  door  in  order  to  get  out;  and  the  court  will  probably 
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grant  an  attachment  against  the  defendant/  (Cro.  Jac.  555. 
Palm.  52.)  If  the  sheriff  break  an  outer  door,  when  he  is  not 
justified  in  doini;;  so,  this  does  not  vitiate  the  execution,  but 
merely  renders  the  sheriff  liable  to  an  action  of  trespass.  (I 
Arch.  Pr.  261.)  Where  the  sheriff  enters  the  house  of  the 
defendant,  his  justification  docs  not  depend  on  his  finding  or 
not  finding  property.  But  it  is  otherwise  where  he  enters  a 
stranger's  house,  in  which  case  he  is  not  justified,  unless  it 
turn  out  that  the  defendant  had  goods  therein  liable  to  execu- 
tion. (5  Taunt.  769,  770.)  No  settled  rule  appears  to  exist  as 
to  the  length  of  time  the  sheriff  should  continue  in  the  house 
of  the  defendant  or  a  stranger  upon  a  fi.  fa.;  he  ought  not 
however  to  remain  there  unpermitted,  longer  than  is  neces- 
sary for  the  service  of  his  process.  (Tidd,  1049.) 

The  latest  period  for  making  the  levy  is  the  return  day  of 
the  writ.  (Bing.  on  Ex.  244.)  Whilst  it  is  in  force  the  sheriff 
is  bound  to  make  an  actual  levy  on  the  goods,  or  on  part  of 
the  goods  in  the  name  of  the  whole;  (2  Serg.  &  E.  142.)  and 
lie  ought  to  designate  them  in  the  execution  or  schedule  an- 
nexed, as  it  furnishes  the  means  of  ascertaining  what  goods 
were  levied  on.  (Wh.  Dig.  p.  209.)  To  constitute  a  good  levy, 
the  sheriff  should  have  the  goods  under  his  view  and  within 
his  power,  and  merely  proclaiming  a  levy  on  goods  locked 
up  in  a  store,  and  not  in  view,  is  not  sufficient;  the  store 
should  be  broken  open,  the  goods  seized,  and  an  inventory 
taken.  (16  Johns.  287.)  In  executing  the  writ,  the  officer 
enters  upon  the  premises  in  which  the  defendant's  goods  are, 
and  leaves  one  of  his  assistants  in  possession  of  them.  (See 
1  M.  &  S.  711.)  After  levy  made,  it  is  sufficient  as  to  a  se- 
cond Ji.  fa.  given  to  the  sheriff  before  sale,  without  a  new 
levy.  (17  Johns.  16.)  By  the  seizure  he  has  such  a  property 
in  the  goods  that  he  may  maintain  trespass  or  trover  against 
the  defendant  or  a  third  person  for  taking  them  away.  (2 
Saund.  47.  ca.  5.)  The  same  sheriff  who  begins  the  execution 
must  end  it,  although  he  go  out  of  office  before  the  sale.  (1 
Salk.  323.) 

If  the  debt  and  costs  are  not  paid,  it  becomes  the  sheriff's 
duty  to  make  sale  of  the  goods  by  public  auction,  giving  at 
least  six  days  notice,  by  not  less  than  six  hand  bills,  as  pre- 
scribed in  the  act  of  1806.  (Vide  ante  p.  289.)  The  sale 
should  be  made  where  the  goods  arc;  the  articles  must  be 
pointed  out  and  disposed  of  separately  to  an  amount  sufficient 
to  satisfy  the  execution;  (8  Johns.  333.)  and  it  seems  he  is 
not  justified  in  selling  them  to  the  highest  bidder  greatly  un- 
der their  value,  but  if  he  cannot  obtain  a  reasonable  price, 
should  return  that  they  remain  unsold  fur  want  of  buyers.  (3 
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Campb.  521.)  The  goods  cannot  be  delivered  to  the  plaintiff 
in  satisfaction  of  his  debt;  and  if  the  sheriff  levy,  and  pays 
him  out  of  his  own  pocket,  he  cannot  keep  the  goods  to  his 
own  use.  The  plaintiff,  however,  may  become  the  purchaser, 
(Zrf.  Itaym.  251.)  in  which  case  lie  need  not  pay  for  the 
goods,  unless  the  price  exceed  his  demand,  when  he  merely 
pays  the  surplus.  (19  Johns.  84.) 

The  sheriff  should  take  care,  if  the  defendant  be  tenant  of 
the  premises  on  Which  the  property  is  taken,  that  he  complies 
with  the  provisions  of  the  act  of  March,  1772,  (§  4.  1  Sm. 
Laws,  170.)  which  directs  him  after  the  sale  of  the  goods  to 
pay  the  landlord  or  his  agent  such  amount  not  exceeding  one 
year,  as  may  be  due  him  for  rent  of  the  premises  on  which 
the  goods  are  taken,  at  the  time  of  the  levy,  if  so  much  shall 
be  in  his  hands,  and  if  not,  then  so  much  as  shall  be  in  his 
hands,  and  to  apply  the  surplus  if  any,  to  the  payment  of  the 
debt  and  costs  in  the  execution  mentioned.  The  construction 
uniformly  put  upon  this  act  is  that  the  growing  rent  may  be 
apportioned,  so  that  the  landlord  shall  have  it  down  to  the 
time  when  the  goods  are  taken  in  execution,  and  this  although 
in  the  middle  of  a  quarter;  but  he  is  not  entitled  to  it  to  the 
time  of  sale;  (5  Binn.  506.  See  2  Yeates.  274,)  and  if  the 
rent  be  reserved,  without  any  deduction  on  account  of  taxes, 
which  the  tenant  covenants  to  pay,  the  landlord  cannot  charge 
the  goods  taken  in  execution  with  any  part  of  the  sum  due 
for  taxes.  (5  Binn.  506.)  Here  a  distinction  may  be  observed 
between  our  act  and  the  English  statute  upon  this  subject; 
in  Pennsylvania  the  officer  must  pay  the  rent  out  of  the  pro- 
ceeds of  the  sale;  whereas  in  England  it  must  be  paid  before 
the  goods  are  removed.  After  a  sale  by  the  sheriff,  the  practice 
is  to  take  a  rule  upon  him  to  pay  the  amount  of  rent  due  out 
of  the  proceeds.  (2  Yeates,  274.) 

The  return  to  an  execution  is  made  in  the  sheriff's  own 
name  and  also  in  that  of  his  deputy,  and  he  will  be  allowed  to 
make  an  addition  to  his  return,  if  the  omission  has  been  acci- 
dental merely.  (1  Binn.  499.)  To  a  fieri  facias  the  returns 
usually  made  are,  First,  that  he  has  caused  to  be  made  of  the 
defendants  goods  and  chattels,  the  whole  or  part  of  the  debt, 
&c.  which  he  has  ready  to  be  paid  to  the  plaintiff;  but  he  need 
not  specify  the  particular  goods  taken  and  sold.  (6  Taunt,  576.) 
Secondly,  That  he  has  taken  goods  to  a  certain  amount, 
which  remain  in  his  hands  unsold  for  want  of  buyers,  or 
Thirdly,  *  nulla  bona*  or  that  defendant  has  no  goods  and 
chattels,  lands  or  tenements  in  his  bailiwick,  whereof  he  can 
cause  to  be  made  the  sum  directed  or  any  part  thereof.  The 
return  may  be  special  with  the  addition  that  defendant  beiug 
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an  executor  or  administrator,  lias  wasted  the  goods  of  the 
testator  or  intestate.  (Tidd.  105.4.  Vide  ante,  p.  28S.)  Winn 
the  sheriff  has   returned  fieri  feci,  a  rule  may  be  obtained 
upon  him  after  the  return  day,  to  pay  the  money  into  court, 
and  this  rule  may   be  enforced  by  attachment.    (JLct  of  1822, 
7  Re.  Laws,  496.   Vide  ante,  p.  293.)  If  he   withholds  pay- 
ment, an  action  of  debt  may  be  had  on  the  return,  or  of  as- 
sumpsit for  money  had  and  received.    (S  Johns.   183.)    The 
latter  action  lies  also,  if  he  retain  more  money  for  fees,  &c. 
than  he  is  entitled  to,  at  the  suit  of  the  creditor.  (Starkie,  345.) 
When  the  sheriff  seizes  sufficient  property  of  the  defendant 
under  an  execution,  he  cannot  make  a  second  levy;  (12  Johns. 
20r.)  the  debtor  is  discharged  from  the  judgment,  and  the 
plaintiff  must  look  to  the  sheriff  for  his  money,   (4  Johns.  C. 
R.  228.)  and  the  debtor  may  plead  the  discharge  in  bar  to 
an  action  of  debt,  or  scire  facias  upon  the  judgment,  (2  Bac. 
Abr.  720.)  being  absolutely  discharged  to  the  extent  of  the 
levy,  whether  the  sheriff  ever  sell  the  goods  or  return  the 
writ  or  not,  (2  Mod.  214.)  or  even  although  they  afterwards 
be  rescued  from  him.    (2  Saund.  343.)   But  where  two  are 
jointly  and  severally  bound,  and  execution  is  had  against  one 
of  them,  and  his  goods  are  seized,  but  not  sold,  this  cannot 
be  pleaded  in  an  action  of  debt  against  the  other  obligor,  be- 
cause it  is  no   actual  satisfaction.    (Ld.   Raym.   1072.)    By 
our  practice,  which  in  this  respect  differs  from  the  English, 
a  general  return  of  goods  levied,  whereby  it  does  not  clearly 
appear  that  they  were  insufficient  to  pay  the  debt  and  costs, 
does  not  discharge  the  defendant,  and  deprive  the  creditor  of 
all  remedy  except  as  against  the  sheriff:  and  if  the  sheriff  pay 
the  fair  amount  of  the  sales  to  the  plaintiff,  it  is  all  that  is 
required  of  him,  and  the  plaintiff  may  issue  an  alias  fi.  fa. 
or  ca.  sa.  for  the  residue  without  application  to  the  court.  He 
is  not  responsible  beyond  the  amount  of  the  personal  estate, 
which  he  either  actually  levied  or  might  have  levied  upon  the 
fi.  fa.-,  where  therefore  a  fi.  fa.  was  returned,  levied  on  grain 
in  the  barn  and  in  the  ground,  household  furniture,  &c.  (de- 
scribed and  left  at  the  plaintiff's  risk.)  it  was  held  not  to  be 
evidence,  that  the  judgment  was  completely  satisfied,  so  as 
to  make  an  alias  for  the  residue  void.  (5  Binn.  266.  272.)  If  an 
officer  on  levying  on  goods,  deliver  them  to  a  third  person  on 
his  giving  a  receipt  to  return  them  or  pay  the  amount  of  the 
execution,  he  cannot  afterwards  take  other  goods  of  the  de- 
fendant in  execution:  and  in  such  case  it  is  immaterial  whether 
the  property  originally  taken  were  sufficient  to  satisfy  the 
execution  or  not;  or  that  he  had  been  unable  to  recover  any 
thing  on  the  receipt.  (12  Johns.  207.) 

Rr 
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If  a  part  only  of  the  money  be  levied,  the  plaintiff  may 
have  a  fieri  facias  or  capias  ad  satisfaciendum  for  the  residue; 
(2  Bac.  Mr.  719.  Bing.  on  Ex.  260.)  but  the  first  writ  should 
be  previously  returned,  and  recited  in  the  second;  where  no- 
thing lias  been  levied  on  the  first,  the  recital  is  unnecessary. 
(TiMf  1056.)  If  the  sheriff  return  that  he  has  taken  goods 
which  remain  in  his  hands  unsold,  for  want  of  buyers,  the 
plaintiff  may  have  a  venditioni  exponas  to  compel  a  sale.  (See 
1  Binn.  499.)  If  goods  are  not  taken  to  the  value  of  the  whole 
debt,  he  may  have  a  venditioni  exponas  for  the  goods  already 
taken,  with  a  clause  of  fi.  fa.  for  the  residue  of  the  debt:  and 
it  is  said,  that  if  a  sheriff  seize  goods  to  the  value,  and  return 
it,  he  is  bound  to  find  buyers.  (Coxvp.  406.  Bing.  on  Ex.  262.) 
But  an  attachment  was  refused,  because  he  had  returned  to  a 
venditioni  exponas,  that  part  of  the  goods  remained  on  his 
hands  for  want  of  buyers.  (1  B.  Sf  P.  359.) 

Where  a  sheriff  goes  out  of  office,  after  returning  that  he 
has  levied,  but  that  the  goods  remain  on  his  hands  for  want 
of  buyers,  instead  of  suing  out  a  venditioni  exponas,  the 
plaintiff  may  sue  out  a  distringas  nuper  vice  comitem,  direct- 
ed to  the  present  sheriff,  commanding  him  to  distrain  the  late 
sheriff  to  sell  the  goods.  (2  Saund.  47.  I.  1  Arch.  Pr.  271.) 
The  former  sheriff  must  thereupon  sell  the  goods,  and  pay 
over  the  money,  otherwise  he  will  forfeit  issues  to  the  amount 
of  the  debt.  (6  Mod.  295.  See  further  as  to  the  distringas, 
ante,  p.  75.) 

If  the  sheriff  return  that  the  defendant  has  no  goods  in  his 
bailiwick,  the  plaintiff  may  have  another  writ  of  fieri  facias 
into  the  same  county,  or  a  testatum  fi.  fa.  into  a  different 
county.  (Vide  ante,  p.  289.) 

If  the  return  be  not  true,  the  plaintiff  may  maintain  an 
action  against  the  sheriff  for  a  false  return.  (Bing:  on  Ex,ns. 
259.)  And  where  the  sheriff  returns  nulla  bona,  and  there  is 
a  recovery  against  him  for  his  false  return,  that  vests  no 
property  of  the  goods  in  him  or  the  plaintiff;  but  they  remain 
in  the  defendant,  and  are  liable  to  a  subsequent  execution  for 
his  debt.  (Tidd,  1058.) 
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SECTION    3. 


Of  the  Fieri  Facias,  and  the  proceedings  under  it  as  regards 
Lands  and  Tenements,  and  herein  of  the  Writ  of  Liberari 
Facias. 


"When  sufficient  personal  property  cannot  be  found,  the  de- 
fendant's lands,  tenements,  and  hereditaments,  which,  with 
certain  modifications  in  this  State,  are  considered  as  chattels 
for  payment  of  debts,  (2  Vail.  94.  8  Serg.  &  It.  508.)  are  by 
the  act  of  1705,*  (§1.1  Sm.  Laws,  57.)  liable  to  be  seized  and 
sold  upon  judgment  and  execution.  At  common  law,  an  equi- 
table estate  is  not  bound  by  a  judgment,  or  subject  to  an  ex- 
ecution. But  the  creditors  may  have  relief  in  chancery.  We 
have  no  court  of  chancery  and  have  therefore  from  necessity 
established  it  as  a  principle,  that  both  judgments  and  execu- 
tion have  an  immediate  operation  on  equitable  estates.  Upon 
this  principle,  therefore,  it  has  been  determined,  that  the 
judgment  creditors  of  a  vendee  of  land  who  has  paid  part  of 
the  purchase  money  and  has  possession  of  the  land,  but  has 
received  no  deed,  may  sell  the  equitable  title  of  such  vendee 
under  execution,  and  that  they  are  entitled  to  the  proceeds  of 
sale  in  preference  to  the  vendor.  (9  Serg.  &  R.  397.) 

The  words  of  the  act  embrace  all  possible  titles,  contingent 
or  otherwise,  where  there  is  a  real  interest,  such  as  the  inte- 
rest of  a  tenant  by  the  curtesy  initiate  of  his  wife's  land,  (2 
Binn.  91.)  or  a  vested  remainder  in  tail,  both  which  may  be 
taken  in  execution,  (1  Yeates,  429.  2  Ld.  24.  2  Dull.  223.)  but 
not  such  an  interest  as  that  of  an  heir  apparent.  (1  Feates,  429.) 
Lands  of  deceased  persons  are  also  considered  as  assets  for  the 
payment  of  debts,  and  although  they  do  not  actually  go  into 
the  hands  of  the  executor  or  administrator  as  assets  in  the  or- 
dinary way,  yet  they  may  be  taken  and  sold  under  execution 
for  payment  of  debts  on  a  judgment  against  the  executor  or 
administrator,  for  it  is  unnecessary,  as  well  as  unusual,  to 

*  This  act,  as  well  as  that  of  1700,  (1  Sm.  Laws,  7.)  provides  that  the 
messuage,  lands,  or  tenements,  on  which  the  defendant  is  chiefly  seated, 
shall  not  be  sold  for  one  year  after  judgment.  But  these  provisions  are 
obsolete,  and  not  practised  under.  (2  Yeates,  456.  Brae.  L.  M.  202.) 


308  FIERI   FACIAS. 

bring  the  action  against  the  heir.  (See  8  Serg.  <$•  R.  508.  457.) 
They  may  therefore  be  taken  in  execution  for  debt  in  the 
hands  of  a  purchaser  from  the  heir  or  devisee:  and  as  to 
lands  thus  taken  in  execution  after  the  death  of  the  debtor, 
the  widow  is  barred  of  her  dower  under  our  acts  of  assembly. 
(1  Ball.  483-4.)  But  the  lands  of  an  intestate  cannot  be  taken 
in  execution  and  sold  under  a  judgment  obtained  against  the 
executor  de  son  tort,  because  he  cannot  be  executor  of  his  own 
wrong  as  to  land,  at  least  for  any  thing  beyond  a  term  for 
years.  (7  Serg.  &  R.  195.)  By  the  third  section  of  the  act  of 
March,  1817,  (6  Re.  Laws,  439.)  the  lands  and  tenements  of 
any  corporation,  are  also  made  liable  to  executions  in  default 
of  personal  property.  We  have  seen  {ante,  p.  244.)  that  lands 
purchased  after  the  judgment,  and  aliened,  bona  fide  previ- 
ously to  the  execution,  are.  not  however,  included  in  the  pro- 
perty mentioned  in  the  act,  and  that  they  are  not  liable  to  be 
levied  upon  under  this  process.  But  if,  after  acquired  lands 
are  found  in  the  hands  of  the  debtor,  unaliened  at  the  deli- 
very of  the  execution  to  the  sheriff,  they  are  bound  by  the 
execution,  and  may  be  sold  under  it.  (3  Griffith's  L.  R.  250.) 
If  the  defendant  alienes  his  land  after  judgment,  but  before 
execution,  the  plaintiff  may,  nevertheless,  proceed  against  it 
in  the  hands  of  the  alienee,  without  resorting  to  a  scire  facias 
against  the  terre  tenants;  neither  the  act  of  1705,  nor  the 
practice  which  has  obtained  under  it,  demands  such  process. 
(2  Rinn.  228  ) 

The  eleventh  section  of  the  act  of  21st  March,  1806,*  (4 
Sm.  Lavjs,  331.)  directs,  "  that  for  want  of  sufficient  personal 
property  to  pay  the  debt  and  costs,  the  sheriff  shall  levy  the 
real  estate  o!'  the  defendant  or  such  part  thereof  (but  not  less 
than  one  whole  tract  or  lot  of  land  with  the  appurtenances) 
as  he  may  deem  sufficient  to  pay  the  same,  whereupon  such 
proceeding  shall  be  had  as  the  existing  laws  direct,  and  of 
his  proceedings  the  said  sheriff  shall  make  return  to  the  next 
court,  and  all  inquisitions  for  the  condemnation  of  real  estates, 
shall  be  held  on  the  premises  in  execution  if  required  by  the 
defendant  or  his  agent,  of  which  notice  shall  be  given."  The 
first  step,  therefore,  towards  the  execution  of  this  writ  is  the 
levy,  to  constitute  which  no  actual  entry  upon  or  seizure  of 
the  lands  and  tenements  need  be  made  by  the  sheriff,  who 
does  not  in  the  case  of  land,  as  he  does  in  the  case  of  chattels 

*  This  section  originally  prescribed  the  form  of  the  writ  of  execution 
to  be  issued  in  all  cases;  which  after  reciting  the  judgment,  directed  the 
amount  to  be  levied  on  the  personal  property;  in  default  whereof,  then  on 
the  real  estate,  and  for  want  of  both,  commanded  the  body  of  the  defen- 
dant to  be  taken. — This  portion  of  the  act  is  now  repealed. 
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take  the  thing  levied  out  of  the  defendant's  possession.  (8 
Serg.  <$*  R.  509.)  The  act  is  silent  as  to  the  manner  of  its 
performance;  and  gives  no  directions  as  to  notice  to  the  de- 
fendant. The  return  of  the  levy  would  seem  to  be  sufficient 
notice;  but  if  the  sheriff  goes  no  further,  the  defendant  is 
entitled  to  he  notified  of  the  subsequent  inquisition,  and  if 
there  be  no  notice  in  fact,  either  of  the  levy  or  tlie  inquest, 
the  proceedings  cannot  be  supported.  (2  Binn.  217.  Vide 
post,  p.  310.) 

The  sheriff  is  not  bound  to  levy  on  all  the  defendant's  lands 
in  his  bailiwick:  neither  can  he  cut  up  and  divide  particular 
tracts,  a  levy  upon  a  part  of  a  tract,  being  illegal  and  pro- 
hibited by  the  act;  nor  could  an  administrator  agree  to  such 
a  levy.  (4  Yeates,  443.)  But  he  is  hound  to  follow  the  direc- 
tions of  the  plaintiff  as  to  seizing  on  a  specific  tract,  and 
this  is  constantly  done.  {lb.  21.)  So,  if  there  be  a  general 
judgment  affecting  different  estates,  or  distinct  tracts,  the 
judgment  creditor  may  direct  a  levy  to  be  made  on  one  only; 
and  although  the  estate  levied  on  may  have  been  sold  or  con- 
veyed by  the  defendant  subsequently  to  the  judgment,  and 
the  remaining  lands  may  be  sufficient  to  satisfy  all  the  liens, 
yet  the  court  cannot  interfere.  (1  Joam.  Jarisp.  92.)  A  party 
is  not  restricted  in  his  levy  to  premises  which  have  been 
mortgaged,  where  suit  has  been  brought  upon  a  bond  which 
accompanies  the  mortgage.  But  if  there  be  any  dispute  as  to 
the  distribution  of  the  proceeds,  the  court  will  decide  how  the 
money  shall  be  disposed  of,  when  it  is  paid  into  court.  (1 
Yeates,  9,  12.)  When  the  levy  is  set  aside,  the  plaintiff  cannot 
proceed  to  sell  without  a  fresh  levy;  and  a  sale  made  under  a 
venditioni  exponas  issued  without  such  fresh  levy,  would  be 
void.   (2  Binn.  80.) 

The  levy  having  been  made,  the  sheriff  may  proceed  and 
sell  without  an  inquest,  should  the  estate  be  one  of  uncertain 
duration,  as  an  estate  for  life,  or  a  reversion  or  remainder 
dependent  on  life  estates,  it  being  uncertain  whether  the  for- 
mer will  last  seven  years,  or  the  latter  come  into  possession 
within  that  period,  and  the  only  use  of  an  inquisition,  being 
to  ascertain  whether  the  rents  and  profits  of  the  land  will 
discharge  the  judgment  in  that  time.  (2  Binn.  91.  1  Yeates, 
427.)  In  such  case,  an  inquest  held  on  an  estate  for  life,  is 
irregular,  and  would  be  quashed.  (2  Ball.  75.)  So,  if  the 
property  consist  of  a  vacant  lot  in  a  town,  or  of  mere  wood- 
lands unimproved,  an  inquest  is  unnecessary;  (2  Yeates,  455.) 
and  where  it  is  evident  that  the  debt  and  costs  could  not  be 
satisfied  within  seven  years,  out  of  the  annual  rents  and  pro- 
fits, the  want  of  an  inquisition  does  not  vitiate  the  sale.  (2 
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Teates,  150.)  But  in  other  cases,  where  the  property  may 
prove  sufficient  tor  that  purpose,  the  sheriff  is  bound  to  hold 
an  inquisition,  in  order  to  ascertain  its  sufficiency  beyond  all 
reprizes,  to  pay  in  seven  years.  The  jury  of  inquiry  must 
consist  of  at  least  twelve  men,  who  together  with  the  sheriff, 
compose  what  is  denominated  a  Court  of  Inquiry,  usually 
held  on  the  Friday  preceding  the  return  day  of  the  process. 
There  is,  however,  nothing  in  the  act  of  assembly  which  pre- 
cludes the  sheriff  from  holding  an  inquest  after  the  return  of 
the  Ji.  fa.,  and  such  has  always  been  the  practice  when  found 
necessary.  Therefore  when  the  inquest  has  been  quashed  for 
irregularity,  he  may  proceed  to  hold  a  new  one  without  a  new 
Ji.  fa.  (1  Ball.  379.)  The  inquest,  as  above  stated,  must  be 
held  upon  the  premises  levied  upon,  if  required  by  the  defen- 
dant or  his  agent,  (Supra,  p.  308.)  and  the  jury  cannot  en- 
large the  sheriff's  levy  as  returned.  (4  Teates,  111.) 

It  is  doubtful  whether  the  act  requires  any  notice  to  be 
given  of  the  inquisition,  and  previous  to  its  passage  it  never 
was  required;  a  contrary  "practice  uniformly  prevailed,  and 
no  inconvenience  was  known  to  have  arisen  from  it.  (4  Teates, 
22.)  But  by  implication  from  the  act  (which  gives  the  de- 
fendant liberty  to  direct  the  inquisition  to  be  held  upon  the 
premises)  as  well  as  upon  general  principles  independent  of 
the  notice  clause,  it  lias  been  decided,  that  the  defendant  must 
have  notice  in  fact  either  of  the  levy,  or  of  the  inquest,  and 
where  neither  has  been  given,  the  inquisition  will  be  set  aside, 
and  in  such  case  the  general  notice  put  up  in  the  prothonota- 
ry's  office  is  insufficient.  (2  Binn.  217.)  'The  object  of  the 
act  was  to  prevent  surreptitious  inquests  to  procure  the  con- 
demnation of  properly  without  giving  the  defendant  an  oppor- 
tunity to  show  that  the  rents  and  profits  would  pay  in  seven 
years.  They  might  be  held  in  an  obscure  place,  or  at  an  un- 
reasonable time,  but  when  notice  is  given,  the  defendant  may 
say,  hold  the  inquest  on  the  land.'  (Per  Brackenridge,  J.  lb. 
218.) 

In  many  instances  the  defendant  being  satisfied  of  the  in- 
ability of  the  property  to  pay  in  seven  years,  is  desirous  of 
avoiding  the  expense  of  an  inquest  and  condemnation.  He 
may,  therefore,  by  agreement  in  writing,  dispense  with  it, 
and  sales  made  in  such  cases,  are  as  available  as  if  the  land 
had  been  adjudged  insufficient.  (Act  of  March,  1820.7  Be, 
Lares,  255.) 

In  forming  their  judgment,  the  jury  are  bound  to  take  into 
consideration  mortgages  against  the  estate  in  execution, 
which  are  clearly  included  in  the  term  'reprizes,'  mentioned 
in  the  statute  of  4th  Anne;  and  the  instalments  of  a  mortgage 
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becoming  due  within  the  seven  years  next  after  inquisition, 
ought  to  be  regarded  by  them  in  their  judgment,  (l  Yeates, 
477.)  To  enable  the  jury  to  decide  upon  the  sufficiency  of 
lands,  it  is  the  uniform  practice  to  calculate  the  interest  on 
judgments  for  the  seven  years.  (1  Sm.  Laws,  63.  n.)  The 
court  has  a  control  over  the  conduct  of  their  officers  before 
whom  an  inquest  of  office  has  been  executed.  They  may  set 
aside  an  inquisition  on  the  ground  of  misconduct  in  the  ju- 
rors, or  where  it  clearly  appears,  that  the  sum  affixed  is  ex- 
travagantly high.  And  where  the  court  below  assigned  an 
insufficient  reason  for  setting  aside  an  inquisition  and  extent, 
the  Supreme  Court  being  of  opinion  that  the  court  below 
were  convinced  that  the  jury  had  valued  the  land  too  highly, 
refused  to  reverse  the  judgment.  (2  Serg.  Sf  R.  35.  38.) 
"Where  the  plaintiff  produced  an  affidavit,  which  showed  that 
the  lands  could  not  possibly  pay  the  debt  by  extent,  the  court 
quashed  the  execution  at  the  costs  of  the  plaintiff,  who  was 
desirous  that  it  should  be  set  aside  in  order  that  he  might 
pursue  another  course.  (2  Yeates,  387.)  But  after  a  fi.fa. 
executed  and  lands  extended,  it  is  not  a  sufficient  reason  for 
setting  it  aside  that  since  the  inquisition,  sufficient  personal 
property  has  been  found.  (Ibid.') 

Should  ;t  appear  on  the  return  of  the  inquisition,  that  the 
lands  are  sufficient  beyond  all  reprizes  to  satisfy  the  debt  or 
damages,  with  costs,  within  the  period  of  seven  years,  the 
second  section  of  the  act  of  1705,  declares  it  unlawful  to  sell 
them,  but  they  shall,  «  by  virtue  of  the  writ  or  writs  of  execu- 
tion, be  delivered  to  the  party  obtaining  the  same,  until  the 
debt  or  damages  be  levied  by  a  reasonable  extent,  in  the  same 
manner  and  method  as  lands  are  delivered  upon  writs  of  elegit 
in  England.'  It  is  clear,  therefore,  that  in  extending  lands 
according  to  the  act,  the  sheriff  must  summon  an  inquest  of 
twelve  men  upon  the  writ  of  liberari  facias,  which  issues 
after  the  return  of  the  f.  fa.  and  of  the  first  inquest  where- 
on it  has  been  found  that  the  estate  can  be  extended;  the  ob- 
ject of  which  second  inquest,  is,  to  ascertain  the  value  of  the 
land,  and  the  clear  yearly  rents  and  profits,  beyond  all  re- 
prizes, and  the  number  of  years,  within  seven,  which  will  be 
necessary  to  satisfy  the  debt,  damages,  and  costs,  and  the 
sheriff  must  deliver  possession  accordingly,  and  return  his 
writ  with  the  inquisition  annexed.  (1  Sm.  Laws,  63.  n.)  The 
day  on  which  the  inquisition  is  taken,  is  not  a  matter  of  re- 
cord, but  a  matter  in  pais:  when  a  blank  for  the  date  is  left 
in  it,  the  time  may  be  shown  by  parol  evidence  but  not  by 
the  sheriff's  docket.   (9  Serg.  Sf  R.  87.) 

In  following  the  manner  and  method  of  delivering  lands 


31  £  LIBERARI   FACIAS. 

upon  writs  of  elegit  in  England,  it  was  formerly  conceived 
that -the  sheriff  on  a  liberari  facias  could  only  deliver  the  legal 
possession  to  the  plaintiff,  but  could  not  turn  the  defendant 
out  of  the  actual  possession,  and  that  recourse  should  be  had 
to  an  action  of  ejectment  to  obtain  the  benefit  of  this  process. 
(1  Sm.  Laws,  63.  «.)  To  remedy  this  mischief,  it  was  pro. 
vided  by  the  act  of  April,  1807,"  (§  6.  4  Sm.  Laws,  477.) 
"that  on  the  execution  of  a  liberari  facias,  where  the  defen- 
dant or  his  tenant  is  in  possession  of  tlie  premises  to  be  ex- 
tended, the  sheriff  shall  deliver  the  actual  possession  thereof 
to  the  plaintiff  or  his  agent."  (Vide  9  Serg.  $  R.  92.)  The 
mere  return  to  the  liberari  by  the  sheriff,  that  he  had  deliver- 
ed possession  to  the  plaintiff,  does  not  vest  the  title  in  such 
plaintiff;  it  is  only  an  authority  to  enter,  and  he  must  obtain 
the  actual  possession,  or  bring  an  ejectment,  before  it  can  be 
considered,  in  an  ejectment  between  others,  as  a  subsisting 
title  in  him.  (9  Serg.  Sf  R.  87.) 

After  an  inquest  has  returned,  that  the  rents  and  profits 
will  pay  the  debt  in  seven  years,  the  plaintiff  cannot  discon- 
tinue his  f.  fa.  and  take  out  a  new  one,  without  leave  of  the 
court.  This  lias  been  the  practice  and  understanding  of  the 
courts  of  nisi  prius,  and  great  inconveniences  might  ensue 
from  a  contrary  practice;  because  the  plaintiff  might  set  aside 
the  proceedings,  and  levy  again  on  the  same  land  repeatedly, 
until  he  got  a  jury  to  condemn  it,  which  would  take  away 
from  the  defendant,  the  benefit  of  the  act  of  assembly  on  this 
subject.  (1  Binn.  215.  and  see  2  Serg.  &  R.  37.)  But  where 
land  was  extended  on  a  fi.  fa.  and  upon  motion  the  inquisi- 
tion and  extent  were  set  aside,  and  some  time  afterwards  the 
plaintiff  took  out  an  alias  Ji.  fa.  whereon  the  same  land  was 
levied  upon  and  sold,  it  being  objected  that  as  only  the  inqui- 
sition under  the  first  fi.  fa.  was  set  aside,  the  writ  and  levy 
remained,  which  made  the  second  ji.  fa.  erroneous:  it  was 
held  that  the  first  fi.  fa.  was  in  form  relinquished,  though 
not  in  substance,  and  as  it  would  be  the  cause  of  no  hardship 
to  the  defendant,  who  would  be  protected  against  unnecessary 
costs,  the  court  would  uphold  the  second  fi.  fa.  (2  Serg.  &  R. 
37.)  In  the  former  case  the  plaintiff  attempted  to  relinquish 
his  inquisition  after  the  property  was  found  sufiicient  to  pay 
in  seven  years,  but  here  the  inquest  was  set  aside;  the  matter 
rested  solely  on  the  levy,  which  may  be  relinquished,  pro- 
Tided  the  defendant  be  protected  against  unnecessary  costs. 
{Ibid,) 

By  the  3d  section  of  the  act  of  1765,  it  is  provided,  "that 
if  before  the  extent  be  out,  any  other  debts  or  damages  shall 
be  recovered  against  the  same  debtor,  which  with  what  re- 
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mains  due  upon  suck  extent  cannot  all  be  satisfied  out  of  the 
yearly  profits  of  the  lands  extended  within  seven  years,  the 
sheriff  shall  certify  the  same  upon  the  return  of  the  executions* 
whereupon  a  writ  Or  writs  of  venditioni  exponas  shall  issue 
forth  to  sell  such  lands  for  and  towards  satisfaction  of  what 
shall  so  remain  due  upon  such  extent,  as  also  towards  satisfac- 
tion of  all  the  rest  of  the  said  debts  or  damages."  Upon  the 
extending  of  the  land,  the  sheriff  is  entitled  to  poundage  on 
the  whole  debt  under  a  former  act  of  assembly.  But  poundage 
rannotbe  again  charged  on  Che  balance  due  the  plaintiff  on  the 
liberari  facias,  and  which  the  sheriff  receives  when  the  land 
is  sold  under  the  act  just  mentioned.  (1  Serg.  &  R.  320.)  The 
sheriff  cannot  charge  for  attendance:  and  the  jury  being  enti- 
tles! to  no  more  than  the  compensation  given  by  law  for  their 
attendance,  must  bear  their  own  expenses;  a  charge  of  this 
kind  will, on  application,  be  stricken  off.  (Ibid.)lt  seems  to  have 
beeti  the  custom  in  England  to  extend  Sands  at  much  less  than 
their  value;  and  though  the  courts  of  law  are  bound  by  the 
inquest,  yet  equity  will  usually  grant  relief,  and  an  account 
according  to  the  actual  profits  will  be  ordered:  with  us  the 
valuation  lias  been  usually  too  high,  and  therefore  possession 
under  a  liberari  facias  has  been  seldom  taken.  (Ibid.  321. 
325.)  *  Still  it  would  seem  that  if  the  creditor  takes  posses- 
sion of  the  lands  under  the  liberari  facias,  and  holds  them 
until  his  debt  and  costs  are  satisfied,  according  to  the  value 
of  the  rents  and  profits  fixed  by  the  inquisition,  he  would  be 
concluded  thereby.'    (Per  Yeates,  J.  Ibid.  326.)  It  has  not 
been  decided  whether  the  court  would   interfere   by  order- 
ing an  account  of  the  actual  profits  where  the  plaintiff  has 
been  permitted  to  retain  the  land  under  it  until  the  expiration 
of  the  term.  But  where,  before  the  term  expires,  it  is  sold 
under  a  subsequent  execution,  if  the  first  creditor  has  used 
due  skill  and  diligence,  he  is  bound  to  account,  according  to 
the  actual  profits  only,  and  not  according  to  the  valuation  of 
the  inquest  which  was  predicated  upon  the  belief  that  he  was 
to  hold  till  his  debt  was  satisfied.  The  creditor  is  generally 
obliged  to  expend  money  in  the  beginning  in  order  to  obtain 
the  best  income  during  the  whole  term;  it  would  be,  therefore, 
contrary  to  justice  to  say,  that  the  possession  may  be  taken 
from  the  plaintiff  during  his  term,  allowing  him  no  more  than 
the  value  fixed  by  the  jury,  and  would  not  be  abiding  the  ex- 
tent, which  is  made  with  an  eye  to  the  whole  term.  (Ibid. 
323.)* 

*  In  this  case  Mr.  Justice  Yeates  recommended,  that  to  do  complete  jus- 
tice, an  issue  should  be  formed  or  referees  appointed  to  ascertain  the 
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When  the  creditor  is  in  possession,  the  court  will  not  upon 
mere  motion  order  the  premises  to  be  surrendered  to  the  de- 
fendant upon  paying  into  court  the  principal,  interest  and 
costs.  (1  Ball.  81.)  In  this  case  the  main  question  remained, 
as  it  still  does,  undecided,  viz.  whether  the  defendant  can  ob- 
tain repossession,  if  the  plaintiff  should  be  satisfied  for  his 
debt,  damages  and  costs  before  the  term  assigned  to  him  ex- 
pires; but  the  reporter  states  his  impression  that  the  court  re- 
commended the  scire  facias  ad  compntandam,  which  issues  in 
England,  where  a  tenant  by  elegit  holds  over,  alter  being 
satisfied  for  debt  and  costs.  There,  the  tenant  having  re- 
ceived part  of  his  debt  under  an  extent,  and  the  residue  being  ■ 
tendered  in  court,  the  debtor  may  have  a  scire  facias  ad  com- 
jmtandum  and  rchabendam  terrain;  and  although  at  law  tho 
inquisition  is  generally  considered  conclusive,  yet  a  court  of 
equity  will  compel  the  tenant  to  account  for  the  actual  pro- 
fits. (2  Sannd.  72.  u.  w.  2  Ventr.  338.  6  Bac.  M.  Sci.  Fa.  C. 
SAtk.  517.  Mib.  520.)  When  he  has  been  satisfied  out  of 
the  usual  and  ordinary  profits  of  the  land,  the  defendant  may 
enter,  that  is  bring  an  ejectment  without  suing  out  a  scire  fa- 
cias, because  the  tenant  is  only  to  retain  the  land  until  his  debt 
be  levied;  and  as  that  is  a  sum  certain,  it  may  be  ascertained 
when  the  plaintiff  was,  or  might  have  been  satisfied  out  of  the 
extended  value  of  the  land.  (Vide  1  Sm.  Laws,  64.  v.) 

It  will  not  perhaps  admit  of  a  reasonable  doubt,  but  that 
on  this  latter  ground,  an  ejectment  would  lie  in  Pennsylva- 
nia after  the  expiration  of  the  term  assigned  under  the  writ  of 
liberari  facias.  Tins  is,  however,  but  a  single  case,  and  leaves 
the  question  open  as  to  the  mode  of  proceeding  where  the 
plaintiff  has  been  otherwise  satisfied,  either  by  payment,  or 
by  some  casual,  avid  unforeseen  profit  arising  from  the  land 
delivered,  (1  Sm.  Laws,  64.  «.)  or  out  of  the  ordinary  pro- 
fits, where  the  inquest  has  under  estimated  them.  Whether 
the  act  of  1705,  which  pointedly  refers  to  the  "manner  ami 
method  of  delivering  lands  upon  the  writs  of  elegit  in 
England,''9  adopts  all  the  consequences  of  the  execution  by 
elegit,  does  not  appear  to  be  settled,  but  should  the  case  arise 
hereafter,  this  reference  to  the  English  law  upon  the  subject 
may  perhaps  be  found  convenient.  (Ibid.} 

In  order  to  complete  the  remedy  of  the  creditor  under  the 

sum  which  the  rents  and  profits  of  the  property  levied  on,  might  have 
yielded  during-  the  interval  which  the  plaintiffs  had  possession  thereof 
by  their  reasonable  efforts,  without  negligence  or  default  on  their  part, 
and  that  the  same  be  deducted  from  the  amount  of  the  debt  recovered; 
and  this,  he  apprehended,  would  be  decreed  in  equity  in  a  case  so  cii*i 
eumstanced. 
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Writ  of  liberari  facias,  the  case  of  a  lawful  eviction  from  the 
premises,  without  any  collusion  or  default  of  the  tenant,  be- 
fore he  has  received  his  whole  debt,  is  provided  for  by  the  32 
Henry  VIII.  c.  5.  (Rob.  Dig.  241.)  In  such  case  it  enables 
the  tenant,  his  executors,  administrators  or  assigns,  (who 
were  previously  remediless)  to  sue  out  a  scire  facias  against 
the  defendant,  his  heirs,  executors  or  assigns,  wheTeoh  judg- 
ment may  be  obtained  and  a  new  writ  of  execution  on  the 
former  judgment,  granted  for  such  balance. 

If  the  clear  profits  of  the  lauds  or  tenements  levied  upon 
shall  not  be  found  by  the  inquest  sufficient  to  pay  in  seven 
years,  the  property  is  then  said  to  be  condemned,  and  upon  a 
return  of  the  writ  with  the  inquisition,  the  3d  section  of  the 
act  of  1705  directs,  "  that  a  writ  of  venditioni  exponas  siutl! 
issue  forth,  to  sell  such  lands  and  tenements,  for  and  towards 
satisfaction  of  the  debt  or  damages."  The  proceedings  upon 
this  writ  will  be  more  fully  considered  in  the  ensuing  section. 

An  inquisition  having  been  held  and  the  land  condemned, 
the  object  of  the  law  is  obtained,  and  it  is  unnecessary  that 
other  judgment  creditors  should  go  to  the  expense  of  new  in. 
quisitions:  where  therefore  an  inquest  and  condemnation  had 
been  obtained  upon  afi.fa.  it  was  held  that  another  judgment 
creditor  might  take  out  a  venditioni  exponas  without  another 
inquisition.  (1  Serg.  &  R.  98.)  When  these  proceedings  have 
been  had,  the  plaintiff  cannot  abandon  them  and  take  out  a 
ca.  sa.  without  the  leave  of  the  court,  although  he  finds  the 
property  so  covered  with  older  judgments  as  to  render  his 
levy  wholly  unavailable.  (9  Serg.  8f  R.  9.) 

If  the  jury  act  improperly,  as  by  refusing  to  hear  evidence 
of  the  yearly  value  of  the  premises,  or  otherwise,  the  defen- 
dant's mode  of  redress  is  by  a  timely  application  to  the  court 
from  whence  the  process  issues,  to  quash  the  inquisition:  And 
it  is  too  late  to  raise  such  objection  in  an  ejectment  instituted 
for  the  property  after  the  condemnation  and  sheriff's  sale.  (3 
Yeates,  405.) 

We  have  already  seen  (Ante,  p.  291.)  that  where  the  sheriff 
returns  that  the  defendant  has  no  lands  or  tenements  in  his 
county,  and  it  is  thereupon  testified  that,  he  hath  lands,  tene- 
ments, goods  or  chattels  in  another  county,  the  plaintiff  may 
have  an  alias  execution  with  a  testatum  directed  to  the  sheriff 
of  the  county  where  the  lands  lie,  commanding  him  to  exe- 
cute the  same  according  to  the  tenor  thereof:  Should  lie  refuse 
or  neglect  to  execute  and  return  the  writ,  he  may  be  amerced 
in  the  court  where  he  ought  to  return  it,  and  is  liable  to  the 
action  of  the  party  grieved.  This  amercement  is  to  be  duly 
set,  according  to  the  quality  of  the  offence,  and  estreated  by 
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the  prothnnotarics  of  the  respective  courts  into  the  next  suc- 
ceeding Supreme  Court  in  course,  that  thence  process  may 
issue  for  levying  such  amercement,  to  the  uses  for  which  it 
may  be  appropriated.  (Vide  Act  22dMay,  1722.  1  Sm.  Laws, 
143.) 

The  lien  of  such  testatum  execution  upon  lands  and  tene- 
ments extends  only  from  the  time  of  its  delivery  to  the  sheriff 
who  is  directed  to  indorse  the  precise  time  of  receiving  the 
same,  {Act  of  March,  1799,  §  14.  3  Sm.  Laws,  358.)  and  im- 
mediately to  deliver  it  to  the  prothonotary,  whose  duty  it  is 
to  make  an  entry  thereof  on  the  records  of  the  Court  of  Com- 
mon Pleas  of  such  county,  as  of  a  preceding  term,  together 
with  the  amount  of  the  debt  or  damages  and  costs  indorsed 
on  the  writ,  after  which  the  prothonotary  is  directed  to  deli- 
ver it  again  to  the  sheriff  or  coroner  as  the  case  may  he;  and 
the  debt,  damages  and  costs  are,  from  the  date  of  such  entry, 
a  lien  on  the  real  estate  of  the  defendant  for  the  period  of  five 
years,  unless  sooner  discharged:  When  paid,  the  plaintiff  is 
bound  to  enter  satisfaction  in  the  same  manner  and  under  the 
same  penalties  as  are  directed  in  the  case  of  satisfaction  of 
judgments.  (See  Act  of  April,  1823.  Pur.  Dig.  Ed.  1824.  p. 
272.  See  also  8  Serg.  &  R.  506.) 

When  the  sheriff,  under  the  ji.  fa.  has  levied  upon  or  sold 
lands  or  tenements  not  requiring  an  inquisition.  {Vide  ante, p. 
309.)  he  makes  his  return  as  in  sales  of  personal  property; 
(Supra,  p.  304.)  and  if  he  returns  that  they  remain  unsold  for 
want  of  bidders,  the  party  may  have  a  writ  of  venditioni  ex- 
ponas to  the  ensuing  term. 


SECTION    4. 


Of  the  Writs  of  Venditioni  Exponas  and  Levari  Facias. 


The  writ  of  venditioni  exponas  issues  for  the  sale  of  lands 
or  tenements  when  the  sheriff  has  duly  certified  upon  his  re- 
turn to  the  Ji.  fa.  that  the  profits  thereof  are  not  sufficient 
to  satisfy  the  amount  within  seven  years.  If  they  have  been 
extended,  and  other  executions  have  been  subsequently  ob- 
tained, the  amount  of  which,  with  what  remains  due  on  such 
extent,  cannot  all  be  satisfied  out  of  the  yearly  profits  within 
seven  years,  it  is  directed  by  the  third  section  of  the  act  of 
1705,  that  a  writ  or  writs  of  venditioni  exponas  shall  issue 
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forth  to  sell  such  lands  and  tenements;  (1  Sm.  Laws,  58.) 
and  without  this  process,  a  sheriff's  sale  of  lands,  levied  upon 
and  condemned,  is  in  this  State  invalid,  (4  Yeates,  108.  212. 
and  see  8  Serg.  &  R.  507.)  except  in  the  case  of  a  scire  facias 
on  a  mortgage,  when  no  venditioni  exponas  is  necessary.  (4 
Veates,  213.)  A  mere  clerical  error  in  the  writ,  such  as  a 
mistake  in  a  party's  name,  or  the  omission  of  the  prothono- 
tary's  signature,  (the  seal  of  the  court  being  attached,)  is 
amendable  at  any  time  by  the  court  from  which  it  issues,  and 
even  if  error  were  brought,  the  superior  court  would  order 
an  amendment.  (1  Serg."k  R.  120.  97.  9  Serg.  <$'  R.  284-5.) 

By  the  4th  section  of  the  same  act  it  is  declared  lawful  for 
the  sheriff  or  other  officer,  by  a  writ  of  levari  facias,  to  seize 
and  take  all  other  lauds,  tenements,  and  hereditaments,  in 
execution,  and  thereupon  with  all  convenient  speed,  either 
with  or  without  any  writ  of  venditioni  exponas,  to  make  pub- 
lic sale  thereof  for  the  most  they  will  yield,  and  pay  the  price 
or  value  of  the  same  to  the  party,  towards  satisfaction  of  his 
debt,  damages,  and  costs.  In  practice  this  portion  of  the  act 
is  pursued  only  in  proceedings  upon  a  mortgage,  wherein  the 
form  of  notice  and  sale  is  similar  to  that  observed  upon  other 
executions,  and  mentioned  in  a  succeeding  portion  of  this 
section.  But  in  case  the  premises  cannot  be  sold  upon  the 
levari  facias,  the  same  section  directs  the  officer  to  «  make 
return  upon  the  writ  that  he  exposed  them  to  sale,  and  that 
the  same  remain  in  his  hands  unsold,  for  want  of  buyers; 
which  return  shall  not  make  the  officer  liable  to  answer  the 
amount  contained  in  the  writ,  but  a  writ  called  liberari  facias 
shall  forthwith  be  awarded,  and  directed  to  the  officer,  com- 
manding him  to  deliver  to  the  party  such  part  or  parts  of  the 
lands,  tenements,  and  hereditaments,  as  shall  satisfy  his  debt, 
damages,  and  interest,  from  the  time  of  the  judgment  given, 
With  costs  of  suit,  according  to  the  valuation  of  twelve  men, 
to  hold  to  him  as  his  free  tenement,  in  satisfaction  of  his  debt, 
damages  and  costs,  or  so  much  thereof  as  those  lands  by  the 
valuation  thereof  as  aforesaid  shall  amount  unto:  and  if  it 
fall  short,  the  party  may  have  execution  for  the  residue, 
against  the  defendant's  body,  lands  or  goods,  as  the  laws  of 
this  province  shall  direct  and  appoint  from  time  to  time,  con- 
cerning other  executions."  Although  the  act  directs  nliuerari 
facias,  to  issue  when  the  sheriff  returns  on  the  levari  facias 
that  the  premises  remain  unsold  for  want  of  buyers;  yet  tbe- 
anrient  construction  and  practice  have  been  that  the  plaintiff 
is  not  obliged  to  proceed  by  liberari  facias,  but.  may  have  an 
alias  levari  facias,  if  he  thinks  proper.  (6  Serg.  &  R.  174.)  The 
writ  of  liberari  facias  does  not  appear  to  have  been  resorted 
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to  under  this  section;  and  the  propriety  of  the  present  prac- 
tice is  evident,  when  it  is  considered  that  upon  an  alias  levari 
facias  the  party  may  either  effect  a  sale  to  others,  or  become 
the  purchaser  himself,  thus  avoiding  the  expense,  trouble  and 
loss  of  time  attending  an  inquest  upon  the  other  process.  If 
the  property  can  he  sold  under  the  levari  facias,  the  sheriff 
proceeds  as  upon  other  executions.  If  the  sheriff  does  not 
receive  the  money  in  an  effectual  sale,  there  is  nothing  to 
prevent  the  plaintiff  from  going  on  to  complete  his  execution. 
If  the  sheriff  return  to  a  levari  facias  'struck  off  for  a  certain 
sum,  and  that  he  cannot  make  title,  therefore  remains  unsold,' 
the  plaintiff  may  issue  a  new  execution.  So  if  he  returns  the 
premises  unsold.  (9  Serg.  &  R.  277.)  An  omission  in  the  writ 
of  the  command  to  levy  the  debt,  is  a  clerical  mistake,  which 
like  similar  ones  in  other  writs  of  execution  is  amendable  by 
the  court  above,  after  error  brought.  But  the  defendant  in 
error  must  pay  the  costs  of  the  amendment  and  execution. 
(16.  284-5.) 

The  first  part  of  the  4th  section  directs,  that  "before  the 
sale  be  made,  the  sheriff,  or  other  officer,  shall  cause  so  many 
writings  to  be  made,  upon  parchment,  or  good  paper,  as  the 
debtor  or  defendant  shall  reasonably  desire  or  request,  or  so 
many,  without  such  request,  as  may  he  sufficient  to  signify 
and  give  notice  of  such  sales  or  vendues,  and  of  the  day  and 
hour  when,  and  of  the  place  where  the  same  will  be,  and  what 
lands  or  tenements  are  to  be  sold,  and  where  they  lie,  which 
notice  shall  be  given  to  the  defendant,  and  the  said  parch- 
ments or  papers  shall  be  fixed  by  the  sheriff  or  other  officer, 
in  the  most  public  places  of  the  county  or  city,  at  least  ten 
days  before  the  sale."  The  defendant  is,  therefore,  under  this 
act,  entitled  to  ten  days  notice  from  the  sheriff,  but  it  has 
been  decided  that  such  notice  need  not  be  a  written  or  printed 
one.  (1  Browne,  320.  C.  P.  Philad.) 

It  is  not  necessary  that  the  required  notice  of  sale  should 
appear  upon  the  sheriff's  return  to  a  levari  facias,  and  upon 
the  trial  of  an  ejectment,  the  fact  of  notice  is  not  necessary 
to  be  proved  by  the  party  insisting  on  the  validity  of  the  sale, 
unless  evidence  be  given  to  raise  a  presumption,  that  such 
jiotice  had  not  been  given.  In  such  cases  it  is  presumed  that 
the  sheriff  has  performed  his  duty  unless  the  reverse  appears. 
(6  Serg.  &  R.  173.)  The  notice  is,  in  practice,  seldom  in  fact 
given  to  the  defendant,  but  an  advertisement  is  usually  posted 
by  the  sheriff  on  the  premises  advertised  for  sale. 

It  has  been  a  practice  of  long  standing,  for  the  sheriff  to 
advertise  a  sale  of  lands  on  a  venditioni  exponas,  before  the 
return  day,  and  to  adjourn  and  complete  the  sale  afterwards. 
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(1  Serg.  &  R.  92.)  This  practice,  in  the  country,  tends  much 
to  the  advantage  of  the  debtor.  The  writ  being  always  re- 
turnable the  first  day  of  the  term,  the  land  is  duly  advertised 
for  sale  on  a  day  previous  to  the  return  day,  or  on  that  day, 
and  is  then  not  uncommonly  adjourned  to  some  more  public 
day,  during  the  court  week,  when  from  the  attendance  of  a 
large  number  of  citizens,  a  hetter  price  may  be  reasonably 
expected  from  the  competition  of  bidders.  But  in  such  cases 
it  is  usual  in  many  counties,  to  issue  another  venditioni  tested 
on  the  first  day  of  the  term  for  greater  caution.  (I  Sm. 
Laws,  66.  n.) 

Precision  is  required  in  describing  the  property,  and  every 
appurtenance  thereof,  calculated  to  promote  an  advantageous 
sale.  Where  therefore,  a  house  and  kitchen  erectedfon  a ,  lot, 
were  omitted  by  the  sheriff,  in  the  advertisement,  the  sale 
was  set  aside.  And  it  is  not  enough  that  the  buildings  are 
proclaimed  at  the  time  of  sale,  because  by  the  omission  many 
persons  may  have  been  prevented  from  attending,  (l  Browne, 
320.)  So  where  the  sheriff  advertises  mortgaged  property  as 
subject  to  a  higher  ground  rent  than  it  really  is,  and  it  is 
sold  at  an  under  value,  the  sale  will  be  set  aside,  although; 
the  mistake  be  previously  rectified.    (4  Yeates,  203.) 

Upon  a  sheriff's  sale  of  real  property,  the  general  rule 
prescribed  by  public  utility  is,  that  different  lots  of  ground., 
houses,  or  parcels  of  land,  should  he  sold  separately;  as  many 
persons  might  purchase  one,  who  could  not  buy  several  houses; 
and  bidders,  by  selling  all  together,  would  be  discouraged  to 
the  public  injury.  It  is  essential  to  the  protection  of  unfor- 
tunate debtors  that  lumping  spies  should  be  disallowed  where 
distinct  ones  can  be  effected.  Thus  if  there  be  a  lot  of  ground 
out  of  which  an  entire  ground  rent  is  payable,  with  three 
tenements  on  it,  but  so  divided,  that  a  portion  of  it  is  used, 
with  each  tenement,  it  must  be  sold  in  three  distinct  parcels, 
otherwise  the  sale  will  be  set  aside.  So  in  all  cases  in  viola- 
tion of  this  general  rule,  unless  the  sheriff  satisfies  the  court 
that  they  form  clear  exceptions  to  it.  (2  Yeates,  517.  2  Serg. 
<y-  R.  434.  1  Binn.  62.)  This  rule  will  not  obtain,  however, 
where  the  property  is  from  its  nature  incapable  of  partition; 
but  only  where  distinct  pieces  can  conveniently  be  sold  sepa- 
rately. Thus  a  sale  of  two  undivided  third  parts  of  three  con- 
tiguous houses  on  one  lot  was  confirmed,  as  few  persons  would 
choose  to  purchase  an  undivided  interest  in  a  house  incapable 
of  division.  (2  Yeates,  550.)  So,  distinct  tenements,  on  one 
entire  farm,  occupied  by  different  persons,  must  follow  the 
principal  estate,  and  be  sold  as  parcel  of  it.  So,  if  after  judg- 
ment, the  defendant  sells  part  of  the  land  and  separates  the 
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tract  by  an  ideal  line,  the  sheriff  may  sell  the  whole.  (Dickeifs 
Case,  C.  F.  1  Journ.  Jurisp.  91.)  The  sheriff  ought  not  to 
sell  more  of  the  property  than  will  probably  satisfy  the  exe- 
cution, and  Which  can  conveniently  anil  reasonably  be  sold 
separately;  (8  Johns.  333.)  and  he  cannot  sell  more  than  he 
has  actually  levied  upon.  (4  Yeates,  111.) 

Under  the  writ  of  venditioni  exponas,  the  sheriff  must  sell, 
not  merely  to  the  highest  but  the  best  bidder,  therefore,  if  the 
highest  bidder  is  unable  to  pay,  the  sheriff  may  make  an  offer 
to  the  next  highest  bidder.  If  the  property  is  not  paid  for 
after  a  sale,  the  return  should  be  that  "  the  premises  were 
knocked  down  to  A.  B.  for  so  much;  that  the  said  A.  B.  has 
not  paid  the  purchase  money,  and  that  therefore,  the  premises 
remain  unsold,"  (1  Ball.  419.)  The  plaintiff  has  a  right  to 
suspend  the  sale  where  it  may  eventuate  in  a  sacrifice,  or 
where  a  little  indulgence  may  render  a  sale  unnecessary;  and 
during  these  proceedings  on  a  testatum  execution,  he  retains 
his  lien,  provided  he  continues  his  process  in  such  a  manner 
as  to  give  public  notice  that  he  means  to  hold  the  land;  this 
may  be  done  by  issuing  writs  of  venditioni  exponas,  from 
term  to  term,  and  delivering  them  to  the  sheriff.  (8  Serg.  & 
JR.  507.) 

The  purchase  of  lands  on  behalf  of  a  client,  is  not  within 
the  trust  confided  to  an  attorney,  and  he  is  not  entitled  to  a 
deed  from  the  sheriff  without  paying  the  purchase  money,  or 
giving  a  receipt  on  behalf  of  his  principal.  A  receipt,  provided 
there  were  no  collusion,  would  justify  the  sheriff  in  giving  a 
deed.  But  if  the  plaintiff  himself  should  apply  to  the  court, 
before  the  deed  is  acknowledged,  and  insist  on  payment  of 
the  money,  the  court  would  suspend  the  acknowledgment, 
until  the  money  was  paid,  or  set  aside  the  sale  if  it  were  not 
paid  in  a  short  time.  (2  Serg.  &  R.  21.) 

A  sheriff's  sale  will  not  be  set  aside  for  mere  inadequacy  of 
price,  (4  Ball.  221.  3  Feates,405.  1  Journ.  Jurisp.  92.)  although 
an  offer  be  made  with  security  that  the  property  if  again  set 
up,  shall  bring  a  large  advance,  the  court  having  no  power  to 
open  the  biddings  in  such  a  case.  Neither  will  it  be  set  aside 
on  the  application  of  a  purchaser  for  a  defect  of  title,  where 
there  has  been  no  fraud  in  the  sale.  (5  Serg.  Sf  R.  226.  But 
upon  any  appearance  of  fraud,  the  inadequacy  of  price,  though 
not  conclusive  of  itself  to  avoid  a  sale,  affords  an  argument  of 
great  weight  against  a  purchaser  to  whom  such  fraud  is  im- 
puted. And  if  the  purchaser  possess  a  knowledge  of  facts  un- 
known to  others  attending  the  sale,  and  which  if  known,  would 
have  had  an  influence  upon  the  sale,  the  court  will  not  permit 
a  deed  to  him  to  be  acknowledged,  but  will  set  the  sale  aside. 
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(1  Browne,  187.)  So  if  puffers  be  employed  at  the  sale  to  raise 
the  price  against  the  real  bidders,  which  is  a  fraud  upon 
them,  or  if  any  other  fraud  or  unfair  practices  have  existed, 
such  sale  will  be  held  void.  (/ft.  346.  1  Jo  urn.  Jurisp.  91.) 
The  court  will  not  willingly  listen  to  a  motion  to  quash  axen- 
ititioni,  on  the  ground  that  other  property  in  the  hands  of 
purchasers  from  the  defendant,  after  the  judgment,  and  liable 
to  contribute,  might  have  been  levied  on.  (1  Friers'  Rep.  140.) 
It  would  seem  reasonable  in  such  case  that  the  moving  party 
should  have  notified  the  plaintiff  of  the  existence  of  such 
lands,  so  that  he  might  have  included  them  in  his  levy.  (lb.) 

A  seizure  of  land  by  the  sheriff  under  a  ji.  /a,  does  not 
divest  the  estate  of  the  debtor;  nor  does  a  s;de  at  auction  by 
the  sheriff,  unless  the  purchase  money  is  paid  and  a  deed  de- 
livered. (8  Johns.  520.)  The  deed  should  describe  the  lands 
conveyed  with  reasonable  certainty,  and  unless  so  described, 
no  estate  passes  to  the  grantee,  (1 J  Johns.  365.  13  Johns.  537.) 
and  a  special  return  upon  the  execution  seems  not  to  be  suf- 
ficient. (13  Johns.  471.)  The  validity  of  the  deed  is  not  affect- 
ed by  an  incorrect  recital  of  the  execution  thereon,  or  by  the 
entire  omission  of  such  recital,  so  long  as  the  sheriff  possess- 
ed a  sufficient  authority  to  warrant  the  sale.  (10  Johns.  381.) 

A  sale  and  the  consummation  of  that  sale  by  deed  are  acts 
which  the  sheriff  may  do  by  deputy,  (10  Johns.  223.)  but  it  is 
our  practice  to  have  the  deeds  executed  by  the  sheriff.  Upon 
sales  of  real  estate  the  fourth  section  of  the  act  of  1705,  di- 
rects him  to  give  the  buyer  a  deed  duly  executed  and  ack- 
nowledged in  court,  for  what  is  sold;  as  the  sheriff  is  not  bound 
and  cannot  be  ruled  to  return  the  writ  before  the  return  day 
thereof,  and  as  exceptions  to  sheriff's  sales  cannot  be  made 
before,  the  acknowledgment  cannot  be  taken  prior  to  the  re- 
turn day:  and  a  premature  acknowledgment  is  a  nullity.  (3 
Ycates,  406.  4  Yeates,  214.)  The  acknowledgment  cannot  be 
dispensed  with  and  can  be  made  nowhere  but  in  court:  It  is 
often  necessary  to  set  the  sale  aside  and  order  a  new  one;  and 
where  cause  of  complaint  exists,  the  party  applies  to  the 
court  before  the  deed  is  acknowledged,  and  the  acknowledg- 
ment is  then  suspended  until  the  matter  is  decided.  (2  Serg.  & 
JR.  55.)  This  rule  would  seem  to  be  subject  to  exceptions  judg- 
ing from  the  language  of  the  court  in  2  Yeates,  45S,  where 
they  say,  "The  usage  of  acknowledging  sheriff's  deeds  of 
lands  in  the  term  succeeding  the  sales  is  certainly  attended 
with  many  conveniences  and  ought  to  be  followed;  it  gives 
debtors  and  creditors  an  opportunity  of  making  their  com- 
plaints on  a  day  certain,  which  are  soon  heard  and  determin- 
ed, and  much  time  and  great  expense  are  saved  thereby.  The 
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words  of  the  act,  however,  are  only  directory,  and  do  not  in- 
validate a  sheriff's  deed  for  want  of  an  acknowledgment  in 
court,  which  does  not  appear  to  be  indispensably  requisite 
in  all  given  cases;  as,  after  a  great  lapse  of  time  and  no  ob- 
jection made  by  the  debtor.  But  in  its  operation  it  is  subject 
to  every  exception  which  may  be  had  against  a  sheriff's  deed 
on  its  acknowledgment  being  tendered  in  court."  The  court 
in  which  tlte  deed  is  to  be  acknowledged  is  that  from  which 
the  venditioni  issues  and  to  which  it  is  to  be  returned.  (1  Serg. 
$'  R.  99.)  From  this  it  may  be  gathered  that,  generally  speak- 
ing, the  deed  is  not  complete,  and  cannot  be  recorded  or  given 
in  evidence,  until  it  is  acknowledged.  But  when  acknowledged, 
it  relates  back  to  the  time  of  its  execution  and  the  legal  title 
rests  in  the  grantee  from  that  time,  and  the  equitable  title  from 
the  time  of  sale  if  he  paid  his  money  according  to  the  terms  of 
sale.  (3  Griff.  L.  R.  25 1 .  n.)  By  a  rule  of  one  of  our  courts  it  is 
made  necessary,  that  the  process  under  which  the  sale  has  been 
made  shall  be  duly  returned  and  filed  with  the  prothonotary, 
before  the  acknowledgment  of  any  deed  executed  by  him  can 
betaken.  (Rules,  Bist.  Ct.  Phil.  January,  1822  Vide  supra, 
p.  293.)  Whenever  real  estate  is  sold  by  writs  of  testatum,  the 
sheriff  is  directed  to  acknowledge  the  deed  he  makes  to  the 
purchaser,  in  the  Court  of  Common  Pleas  of  the  county, 
where  the  sale  is  made,  and  such  acknowledgment  is  as  valid 
as  if  made  in  the  county  from  which  the  process  issued. 
(§11.  Act  of  1791,  3  Sin.  Laws,  3 J.) 

When  any  sheriff  who  has  taken  and  sold  lands  under  ex- 
ecution, shall  die  or  be  removed  from  office  before  any  deed 
executed  for  the  same  by  him  to  the  purchaser,  the  plaintiff 
or  purchaser  may  apply  to  the  court  in  which  the  judgment 
was  obtained,  and  set  forth  the  case  to  the  said  court,  with 
the  reason  why  the  title  was  not  perfected  by  the  former  she- 
riff, and  thereupon  the  court  may  order  the  sheriff  for  the 
time  being,  to  perfect  the  title  and  execute  a  deed  to  the  pur- 
chaser, and  upon  such  order  obtained  and  entered  on  the  re- 
cords of  the  said  court,  it  shall  be  lawful  for  the  sheriff  to 
make,  execute,  deliver,  and  acknowledge  a  deed  for  the  same 
\  o  the  purchaser,  and  to  perform  all  other  matters  that  by  the 
former  sheriff  ought  to  have  been  done.  (Jet  of  1 T64.  §  2.  1  Sm. 
Laws,  263.  Vide  7  Serg.  k  R.  199-)  In  the  case  of  a  deed  ex- 
ecuted, but  not  acknowledged  by  the  old  sheriff,  the  proper 
course  under  this  act  is  to  apply  for  an  order  to  have  a  new 
deed  executed  and  acknowledged  by  the  sheriff  for  the  time  be- 
ing, as  he  cannot  acknowledge  the  former  deed,  which  was  not 
in  fact  his  own  act.  There  would  seem  however,  to  he  no  ob- 
jection under  it*  to  the  acknowledgment  by  one  who  has  been 
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sheriff,  of  a  deed  which  he  had  executed  while  in  ofhre,  and 
this  has  been  the  common  practice.  (2  Serg.  &  It.  55.)  So  a 
deed  defectively  acknowledged  may  he  re-acknowledged  by 
the  old  sheriff  after  he  is  out  of  office.  (6  Binn.  254.)  The 
sheriff  is  not  bound  to  acknowledge  his  deed  before  he  de- 
mands the  money,  because  it  may  be  that  the  purchaser  will 
not  pay,  and  in  that  case  the  sheriff  has  a  right  to  put  up  the 
land  to  sale  again,  or  to  return  that  it  remains  unsold.  The 
purchaser  runs  no  risk  in  paying  the  money  and  accepting 
the  deed  before  its  acknowledgment,  because  the  court  wiil 
compel  the  sheriff  to  make  the  acknowledgment.  The  pur- 
chaser after  accepting  a  deed  acknowledged,  and  keeping 
possession  of  it  without  objection,  cannot  resist  payment  of 
the  purchase  money  on  the  ground  of  a  defect  therein.  (7 
Serg.  $'  R.  199.  Vide  supra,  p.  320.)  Neither  can  he  object  to 
receive  the  deed  on  the  ground  of  a  defect  of  title,  where  the  , 
sale  was  fairly  made:  He  buys  on  his  own  knowledge  and 
judgment,  and  the  maxim  caveat  emptor  applies  with  all  its 
force  to  him.  Lauds  are  frequently  sold  greatly  below  their 
value,  because  the  usual  understanding  is,  that  the  purchaser 
takes  his  chance  of  the  title.  (5  Serg.  <§'  R.  225.)  But  it  would 
seem  that  such  purchaser  takes  the  legal  estate  of  the  defen- 
dant discharged  from  secret  trusts  of  which  no  notice  is  given 
until  after  the  deed  is  acknowledged.  (Ibid.} 

The  title  of  a  purchaser  other  than  the  plaintiff  cannot  be 
affected  by  an  irregularity  in  the  proceedings,  of  which  he 
had  not  notice.  (8  Serg.  &  R.  327.)  For  « it  is  the  interest  of 
all  parties,  creditors  and  debtors,  to  encourage  and  protect 
bona  Jide  purchasers  at  sheriff's  sales:  and  this  is  the  policy  of 
the  law.  No  wise  man  would  buy  at  sheriff's  sale  and  give 
any  thing  like  the  value,  if  he  was  to  be  affected  by  notice  of 
adverse  claims,  not  publicly  communicated  at  the  time  of  the 
sale  to  the  bidders,  though  made  known  to  the  sheriff;  notice 
to  him  is  not  sufficient,  be  not  being  considered  the  agent  of 
such  purchaser.'  (Per  Duncan,  J.  Ibid.  Vide  5  Sc7'g.  &  R.  225. 
257.) 

In  order  that  advantage  of  any  irregularity  in  the  sale  or 
proceedings,  may  be  effectually  taken,  the  party  complaining, 
should  make  his  exception  previously  to  the  approval  of  the 
deed  by  the  sheriff,  which  takes  place  as  a  matter  of  coarse, 
at  the  term  to  which  the  process  is  returnable j  unless  good 
ground  be  shown  against  it;  and  upon  the  trial  of  an  eject- 
ment instituted  by  the  sheriff's  vendee,  the  court  will  not  en- 
quire into  the  formality  of  the  proceedings  on  which  the  sale 
was  founded.  (2  Binn.  227.)  If  a  sale  has  been  made  un- 
der void  or  irregular  process,  the  court  will  not  permit  the 
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sheriff  to  acknowledge  the  deed.  (2  Binn.  218.)  A  levari 
facias  issued  several  years  after  judgment  without  a  scire 
facias  to  revive  it,  is  voidable  but  not  void;  the  court  issuing 
it  may  set  it  aside,  or  it  may  be  avoided  by  a  writ  of  error, 
But  the  sheriff  is  authorized  to  make  sale  under  it,  and  no 
other  court  can  question  the  validity  of  the  execution  in  an 
action  of  ejectment*  (2  Serg.  &  R.  430.)  If  the  sheriff  has 
behaved  improperly,  the  remedy  of  the  party  injured  is  con- 
fined to  the  sheriff,  after  the  deed  has  received  the  sanction 
of  the  court.  (I  Yeates,  40.  S.  P.  1  Browne,  218.)  The  court 
will  not,  on  a  motion  for  an  order  that  the  sheriff  perfect  the 
title  to  lands  sold  to  the  plaintiff  in  the  suit  by  the  former 
sheriff  on  a  venditioni  exponas,  enquire  into  tiie  fairness  of  the 
original  judgment,  because  those  who  complain  against  it  have 
it  in  their  power  to  try  it  in  an  ejectment.  (4  Serg.  fy  R.  82.) 
Where  a  judgment  was  obtained  against  three  defendants, 
and  the  land  of  one  was  sold  to  the  plaintiff's  attorney,  who 
subsequently  suggested  a  default  inpayment,  and  the  sale  was 
set  aside,  the  Supreme  Court  upon  error  brought  supported 
the  proceeding,  denying  that  a  sale  to  the  plaintiff's  attorney 
should  be  considered  the  same  as  a  sale  to  the  plaintiff  him- 
self. (2  Serg.  %  R.  20.) 

The  sheriff  cannot  be  compelled  to  alter  his  return  as  to 
matter  of  fact,  but  may  do  so  on  leave  given  by  the  court. 
If  on  a  levari  he  sells  lands,  but  at  the  instance  of  the  plain- 
tiff's attorney  returns  them  unsold  for  want  of  buyers,  on  ac- 
count of  the  purchaser's  delaying  payment,  and  upon  a  second 
levari  sells  them  to  the  plaintiff,  the  court  may,  before  the 
deed  is  acknowledged,  confirm  the  first,  and  set  aside  the  se- 
cond sale;  they  do  not  exceed  their  powers  in  making  an  order 
for  the  amendment  of  the  sheriff's  return  to  the  first  writ  and 
confirming  the  original  sale.  (2  Serg.  &  R.  426.) 

When  t!;e  sheriff  sells  land  bv  virtue  of  an  execution,  it  has 
been  a  practice  of  long  standing,  to  sell  it  for  its  full  value 
without  regard  to  the  lien  of  judgments,  and  to  apply  the 
purchase  money  to  the  discharge  of  those  liens,  according  to 
their  order.  (See  9  Serg.  &  R.  314.  318.  403.)  The  difficulty 
formerly  encountered  by  him  in  discharging  those  liens,  and 
the  injury  sustained  by  judgment  creditors  who  were  com- 
pelled to  wait  for  their  money  in  the  interim,  were  obviated  by 
the  act  of  1798.  (3  Sm.  Laws,  331.)  which  provides  that  "no 
judgment  shall  continue  a  lien  on  real  estate  during  a  longer 
term  than  five  years,  unless  revived  by  scire  facias."  (3  Binn. 
358.)  When  facts  are  disputed,  the  court  will  not  in  a  sum- 
mary way  direct  the  appropriation  of  money  arising  from 
sheriff's  sales  unless  the  party  has  no  other  remedy;  (4Yeates, 
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SOS.  and  see  1  Yeatcs,  9.)  nor  will  they  interfere  to  distribute 
the  proceeds,  or  to  decide  claimants'  rights  to  it  unless  the 
money  has  been  first  brought  into  court;  and  great  inconve- 
niences perhaps  injustice,  might  arise,  if  such  a  practice  Mere 
to  be  introduced.  (1  Peters'  Hep.  243.)  When  several  persons 
claim  under  different  executions,  a  right  to  money  brought 
into  court  under  one  of  them,  tiie  court  will  not  prefer  the 
first  execution,  if  it  issued  irregularly,  (Jlzcaratip.JFil'X/sim- 
mons,  C.  C.  Oct.  1811.  MS.  Eep.  Tfhar.  Dig.  216.) 

If  the  return  is  that  he  has  sold  the  property  mentioned  in 
the  writ,  and  that  he  has  the  money,  &c.  the  party  makes  ap- 
plication to  him  for  payment,  and  the  sheriff  is  immediately 
responsible  to  him  for  the  amount.  (7  Serg.  <§•  R.  200.)  If  he 
refuses,  the  mode  is  to  rule  him  to  pay  the  money  into  court 5 
which  being  done,  an  order  will  be  given  to  the  prothonotary 
to  pay  it  over,  if  no  objection  exists. 

Although  the  officer  is  directed  to  bring  the  money  into 
court,  and  in  strictness  ought  to  do  so,  yet  he  may  pay  it  to 
the  plaintiff  if  he  chooses,  and  this  would  be  a  sufficient  re- 
turn to  the  writ.  If  he  has  any  doubt  as  to  the  right  of  the 
plaintiff  to  receive  the  money,  he  may  pay  it  into  court  and 
thereby  discharge  himself  from  responsibility;  or  if  a  third 
person  claims  a  right  to  the  money,  lie  may  obtain  a  rule  upon 
him,  to  show  cause  why  the  money  should  not  he  paid  into 
court,  and  when  this  is  ordered,  such  person  may  assert 
his  superior  right  to  the  money  or  any  part  of  it,  over  that 
of  the  plaintiff  under  whose  execution  the  money  was  levied, 
and  the  court  will,  in  its  discretion,  determine  these  contested 
ciaims  upon  a  rule  to  show  cause.  (Per  Washington,  J.  1  Peters9 
Jlep.  243.  9  See  Serg.  <$•  R,  318.)  The  same  practice  obtains  in 
our  State  courts,  and  all  disputed  claims  are  in  this  way  sub- 
mitted by  the  sheriff. 

Where  by  a  levari  a  sale  was  effected  of  land,  upon  a 
mortgage  given  by  a  widow  (who  held  a  life  estate)  and  her 
children  the  two  remaindermen,  the  widow  was  allowed  to  take 
the  surplus  monies  out  of  court  in  preference  to  the  judgment 
creditors  of  one  of  the  children,  upon  giving  security  for  the 
payment  of  the  principal  after  her  decease.  (1  Yeates,  189.) 
But  where  A.  mortgaged  land  and  devised  the  same  to  his 
wife  for  life,  remainder  in  fee  to  his  son,  and  the  son  mortgag- 
ed the  remainder,  after  which  the  premises  were  sold  on  a 
levari  facias  on  the  first  mortgage:  it  was  ruled  that  the 
second  mortgagee  on  giving  security  for  the  payment  of  the 
interest  of  the  surplus  to  the  widow  during  life,  should  take 
such  surplus  out  of  court.  (Ibid.)  And  where  A.  mortgages 
land  to  B.,  and  conveys  part  of  the  same  land  to  C,  with 
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covenants  against  the  mortgage,  and  a  sale  takes  place  un- 
der the  mortgage,  C.  and  his  vendees  are  entitled  to  the  sur- 
plus of  the  proceeds  in  preference  to  judgment  creditors  of 
A.,  whose  lien  attached  subsequent  to  the  sale,  if  such  sur- 
plus does  not  exceed  the  damages  sustained  by  C.  or  his  ven- 
dees. (2  Yeates,  163.) 

The  question  whether  or  not,  land  sold  under  a  younger 
judgment  is  discharged  from  the  lien  of  a  prior  judgment  has 
never  yet  been  judicially  determined  in  Pennsylvania.  The 
general  sentiment  however,  is,  that  the  sale  under  a  later 
judgment  discharges  the  lien  of  prior  judgments,  which  in 
that  case  attach  on  the  proceeds,  according  to  priority,  and 
the  first  judgment  creditor  may  claim  the  money.  If  this  po- 
sition be  correct,  it  seems  to  settle  the  point,  that  the  proceeds 
of  sale  is  the  fund  out  of  which  executions  are  to  be  satisfied 
in  their  order.  (5  Griff.  L.  R.  250.  n.  Sed  vide.  2  Yeates,  42. 
S  lb.  5G1.  Brae.  L.  M.  258.  9  Serg.  #  R.  306.) 

By  the  seventh  section  of  the  act  of  1705.  (1  Sm.  Laws,  60.) 
in  case  the  property  sells  for  more  than  the  claims  against 
it,  the  sheriff  must  render  the  surplus  to  the  debtor,  and  then 
and  not  before,  is  he  discharged  upon  record  in  the  court  where 
he  makes  return  of  his  proceedings.  Should  the  proceeds  be 
insufficient,  the  plaintiff  may  have  a  capias  ad  satisfaciendum 
for  the  residue. 

By  the  ninth  section  of  the  same  act  the  purchaser  is  pro- 
tected in  the  event  of  a  reversal  of  the  judgment  under  which 
the  sale  took  place,  but  not  where  the  sale  was  made  under 
void  process.  In  case  of  reversal  the  act  provides  that  none 
of  the  lands,  tenements  or  hereditaments  shall  be  restored, 
nor  the  sale  or  delivery  thereof  avoided,  hut  restitution  only 
shall  be  made  of  the  money  or  price  for  which  the  same 
shall  be  sold.  (Vide  2  Rinn.  46,  80.)  The  purchaser  takes  the 
same  estate  as  the  debtor,  and  in  the  case  of  a  sale  under  a 
mortgage,  the  eighth  section  of  the  above  act  provides,  that 
no  further  term  or  estate  shall  be  created  to  the  purchaser 
than  the  property  sold  shall  appear  to  be  mortgaged  for.  If 
the  defendant  were  a  tenant,  the  purchaser  will  be  a  tenant 
also,  and  in  an  action  of  ejectment  by  the  landlord,  cannot 
dispute  his  title.  (3  Caincs'  Rep.  188.  8  Serg.  &  R.  325.)  So, 
on  sale  of  an  equitable  interest  held  on  articles  of  agreement, 
the  purchaser  holds  the  possession,  subject  to  the  payment  of 
the  purchase  mon^y.  (Ibid.)  The  purchaser  under  a  mortgage 
holds  the  estate  clearly  discharged  and  freed  from  all  equity 
and  benefit  of  redemption  and  all  other  incumbrances  made 
or  suffered  by  the  mortgagor,  his  heirs  or  assigns,  (§  6,  act  of 
1705.  1  SnuLnws,  59.) 
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By  the  sale  ami  conveyance,  the  defendant  becomes  quasi 
a  tenant  at  will  to  the  purchaser,  and  his  possession  is  not 
deemed  adverse.  (I  Johns.  Ca.  153.  8  Serg.  &  R.  326.)  Tho 
defendant  will  not  be  suffered  to  set  up  an  adverse  title,  and 
as  between  him  and  the  purchaser  in  an  action  of  ejectment, 
the  latter  can  recover  on  the  strength  of  the  sale  and  sheriff's 
deed  without  showing  other  title.  From  the  time  of  the  levy, 
the  jus.  possessions  is  in  the  sheriff's  vendee  where  the  debtor 
is  in  possession  at  the  time  of  the  levy,  and  the  debtor  cannot, 
with  a  view  to  defeat  the  creditor,  treacherously  deliver  pos- 
session even  to  the  real  owner,  who  must  pursue  his  remedy 
against  the  purchaser.  (8  Serg.  &  R.  326.) 

After  the  sheriff's  deed  is  duly  acknowledged,  should  the 
purchaser  be  unable  to  obtain  quiet  possession  he  may  then, 
but  not  before,  ^5  Serg.  &  R.  161.)  resort  to  the  mode  directed 
by  the  art  of  April,  1802.  (3  Sm.Laws,  530.)  which  remedied 
the  inconveniencies  formerly  attending  the  unjust  detention  of 
lauds  by  defendants  after  sheriff's  sale.  It  provides  that  after 
three  months  notice  to  quit,  on  application  to  two  justices  of  the 
city  or  county  where  the  premises  lie,  a  warrant  shall  issue  to 
the  sheriff,  commanding  him  to  summon  a  jury  of  twelve  men 
to  appear  within  four  days  therefrom,  as  also  the  defendant  or 
person  in  possession,  who  is  to  show  cause  if  any  he  has,  why 
delivery  thereof  should  not  be  made  to  the  purchaser:  and  if 
upon  hearing,  it  appears  that  the  complainant  is  the  purchaser 
(of  which  the  sheriff's  deed  is  sufficient  evidence,)  and  that  the 
person  in  possession  is  the  defendant  in  the  execution,  or  hold- 
ing under  the  defendant,  that  he  has  had  notice  of  such  sale 
three  months  before  the  application  to  the  justices,  then  a  record 
of  such  finding  shall  be  made,  and  adequate  damages  for  the 
unjust  detention,  assessed;  which  judgment  shall  be  conclusive, 
whereupon  the  said  justices  shall  issue  their  warrant  to  the 
sheriff,  commanding  him  forthwith  to  deliver  to  the  said  com- 
plainant free  possession  of  the  property  and  to  levy  the  costs 
and  damages  assessed,*  and  no  certiorari  sh«ll  be  a  super- 
sedeas, or  delay  the  execution  aforesaid,  or  the  delivery  of  the 
possession  agreeably  thereto. 

In  order  to  guard  against  the  summary  removal  of  pprsons 
in  possession  who  may  not  have  derived  title  from  the  defen- 
dant, the  second  section  of  the  act  provides  that  upon  oath 
made  to  that  purpose,  and  sufficient  security  given'for  the  pro- 
secution of  the  cl  .im  of  the  person  making  such'oath,  with 
effect,  at  the  next  Court  of  Common  Pleas  to  be  held  for  the 
county  where  the  lands  lie,  the  justices  shall  forbear  to  give 
judgment.  The  third  section  is  intended  for  the  protection  of 
persons  in  possession  claiming  by  lease  from  the  defendant. 
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In  that  case  the  lessees  become  tenants  to  the  purchasers, 
who  from  the  delivery  of  the  deed  are  entitled  to  the  same 
remedy  by  distress  as  the  defendant  originally  had,  for  rents 
subsequently  accruing.  Under  the  act  of  1814,  (6  Re.  Laws, 
132.)  the  person  in  possession  may  stay  proceedings  of  the  jus- 
tices, on  making  oath  that  he  claims  under  the  defendant  in  the 
execution  by  title  derived  before  the  judgment,  and  giving  or 
tendering  security:  such  oath  is  sufficient,  if  it  contains  a 
positive  averment  that  the  title  is  derived  from  the  defendant 
in  the  execution  before  the  judgment,  though  it  does  not  spe- 
cify when  the  title  commenced  in  possession.  The  oath  and 
recognizance  may  be  tendered  at  any  time  before  judgment 
rendered  by  the  justices.  (3  Serg.  §  R.  95.)  But  an  affidavit 
that  he  does  not  hold  possession  of  the  vjhole  of  the  premises 
under  the  defendant,  is  not  sufficient  for  that  purpose;  (5  Serg. 
6f  R.  157.)  such  affidavit  is  evasive,  and  the  justices  if  not 
bound  to  disregard  it,  should  call  on  the  tenant  for  an  expla- 
nation of  what  he  intended  by  it. 

The  proceedings  in  a  case  of  this  description,  may  be  re- 
moved by  writ  of  certiorari  to  the  Supreme  Court  or  Common 
Pleas,  at  the  party's  election,  for  although  the  power  of  the 
former  court  to  remove  proceedings  had  before  a  justice  of 
the  peace,  has  been  taken  away  by  an  act  of  assembly,  (Vide 
ante,  p.  280.)  it  has  been  decided,  that  this  relates  to  cases 
before  a  single  justice,  and  not  to  proceedings  before  two 
justices  for  the  recovery  of  the  possession  of  houses  or  land. 
(3  Serg.  &R.  101.  -vide  4  Sinn.  185.  8  Serg.  &  R.  340.) 


SECTION    5. 


Of  the  Capias  ad  Satisfaciendum. 


It  has  been  seen,  that  if  after  a  fieri  facias  or  venditioni 
exponas,  the  plaintiff  be  not  satisfied,  he  may  have  a  capias 
ad  satisfaciendum  against  the  person  of  the  defendant.  It  has 
been  also  stated  that  this  process  may  be  sued  out  in  the  first 
instance,  at  the  risk,  however,  of  the  plaintiff,  should  it  ap- 
pear that  the  debtor  had  sufficient  property  at  the  time  to 
satisfy  the  claim.  (Jlnte,  p.  291.)  Where,  however,  from  the 
plaintiff's  own  showing,  there  is  at  least  prima  facie  evidence 
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of  the  existence  of  property,  he  cannot  abandon  a  f.  fa.  upon 
which  real  property  has  heen  condemned,  and  take  out  a  ca. 
sa.  without  permission  from  the  court;  whilst  the  levy  remains 
in  force,  as  it  must  necessarily  he,  till  it  is  set  aside,  a  ca.  sa. 
must  appear  on  the  face  of  the  proceedings  to  be  irregular,  and 
while  the  defendant  is  ostensibly  able  to  make  satisfaction  by 
his  property,  it  is  the  business  of  the  court  to  see  that  he  be 
not  called  on  to  make  satisfaction  by  his  person.  If  the  levy 
should  prove  wholly  unavailable,  the  better  course  would  be 
to  call  on  the  defendant  to  show  cause  why  the  levy  should 
not  be  set  aside;  and  if  by  reason  of  prior  liens,  it  is  found 
worthless  as  a  means  of  satisfaction,  the  rule  will  be  made 
absolute;  after  which  a  ca.  sa.  would  he  perfectly  regular.  (9 
Serg.  &  R.  10.) 

The  writ  of  capias  ad  satisfaciendum  commands  the  sheriff 
to  take  the  defendant,  ami  him  safely  keep,  so  that  he  may 
have  his  body  in  court  on  the  return  day,  to  satisfy  the  plain- 
tiff. If  the  defendant  be  already  in  custody  in  the  suit,  he 
cannot  compel  the  plaintiff  to  charge  him  in  execution,  or 
submit  to  be  superseded,  as  in  the  English  practice,  but  may 
obtain  relief  under  the  insolvent  laws. 

The  writ  of  capias  ad  satisfaciendum  lies  after  judgment 
in  most  instances  in  which  the  defendant  was  subject  to  a 
capias  ad  respondendum  before,  and  plaintiffs  are  subject  to 
it,  where  judgment  has  been  given  against  them  for  costs. 
But  it  does  not  lie  against  members  of  congress  and  of  the 
legislature,  eundo,  morando,  et  redeundo,  to,  at,  and  from  the 
places  of  the  sitting  of  congress,  or  of  the  legislature;  nor 
against  ambassadors,  and  other  public  ministers,  or  their 
domestic  servants;  (Ante,  p.  58.)  and  the  charge  d'affaires  of 
a  foreign  government,  who  was  delayed  in  this  country  by 
circumstances,  after  his  official  functions  had  ceased,  was 
held  not  to  be  liable  to  process  in  a  civil  suit.  (4  Dull.  321.) 
Neither  does  it  lie  against  members  of  corporations  aggre- 
gate for  any  matter  relating  to  their  corporate  concerns; 
(Ante,  p.  39.)  nor  against  an  heir  on  a  special  judgment  for 
the  debt  of  his  ancestor,  to  be  levied  of  the  lands  descended; 
nor  against  executors  or  administrators  unless  a  devastavit  be 
returned.  (Bing.  on  Ex:ns.  106.)  An  infant  is  liable  to  this 
process;  (2  Sir.  1227.)  and  it  may  be  issued  against  bail.  (6 
Johns.  97.  Starkie,  502.)  Women  arc  privileged  from  arrest 
except  in  actions  founded  upon  tort,  or  claims  arising  other- 
wise than  ex  contractu*  (Ante,  p.  39.)  and  although  a  feme- 
sole  trader  may  be  sued  for  all  debts  contracted  in  the  course 
of  her  trade,  or  for  the  maintenance  of  herself  and  children, 
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whether  the  same  be  by  simple  contract  or  by  specialty;  (2 
Ser".  &  R.  189.)  yet  her  person  cannot  be  taken  upon  any 
process,  the  act  of  1718  (1  Sm.  Laws,  99.)  authorizing  exe- 
cution only  against  "the  goods  and  chattels  in  possession  of 
such  wives,  or  in  the  hands  and  possession  of  others  in  trust 
for  them."  Nor  can  a  capias  ad  satisfaciendum  be  executed 
upon  suitors  or  their  witnesses  coining  to  or  attending  upon, 
or  returning  from  courts  of  justice.  (Bingh.  on  Ex:ns.  105. 
4  Ball.  387-8.  4  Yeates,  124.  n.  9  Serg.  &  R.  147.  Vide 
ante,  p.  39.  Contra  1  Yeates,  25.)  Nor  can  it  be  executed  at  a 
time  or  place,  when  or  where  the  defendant  is  privileged  from 
arrest,  and  the  order  of  a  court  of  competent  jurisdiction, 
discharging  a  defendant  from  arrest  upon  this  ground,  must 
be  conclusive  justification  in  an  action  against  the  sheriff  for 
an  escape.  {Per  Washington,  J.  4  Ball.  388.)  This  privilege  as 
regards  suitors  was  denied  in  two  cases,  (1  Ball.  356. 1  Yeates, 
25.)  which  although  never  expressly  over  ruled,  have  been 
often  doubted.  {Vide  4  Ball.  388.  in  note.  1  Binn.  77.)  The 
privilege  of  a  witness  does  not  however  extend  throughout 
the  term  at  which  the  cause  was  marked  for  trial,  nor  will  it 
protect  him  while  he  is  transacting  his  private  business  after 
lie  has  been  discharged  from  the  obligation  of  the  subpoenu. 
(C.  C.  4  Ball.  329.)  The  doctrine  of  privilege  will  not  be  ex- 
tended to  the  injury  of  honest  creditors;  therefore  where  ap- 
plications were  made  by  a  defendant  who  alleged  that  he  had 
come  to  Philadelphia  to  obtain  from  the  Executive  Council  t\\Q 
commissions  of  some  officers  of  the  militia  within  his  depart- 
ment as  lieutenants  of  Berks  county;  and  by  another  on  the 
ground  of  his  being  a  sheriff  elect  of  the  same  county,  who 
came  to  solicit  his  commission  and  give  the  usual  security, 
the  court  refused  their  discharge  from  arrest,  observing  that 
they  had  not  been  required  to  attend  by  the  Executive  Council, 
and  had  evidently  corne  upon  their  own  private  business.  (1 
Ball.  295.)  The  court  will  not  interfere  in  a  summary  way, 
and  relieve  a  defendant  from  an  execution,  unless  his  case  is 
made  out  entirely  to  their  satisfaction;  where  his  equity  is  not 
clear,  they  will  leave  him  to  his  action.  (4  Binn.  344.) 

In  point  of  form,  this  process  must  pursue  the  judgment; 
(Tidd,  1064.)  therefore  on  a  joint  judgment  against  several 
defendants,  it  must  include  them  all.  (6  T.  R.  526-527.)  If 
it  be  informal,  it  may  be  amended,  in  like  manner  as  the  fieri 
facias.  (Barnes,  10.  3  TVils.  58.  4  Taunt.  322.)  In  matters 
arising  from  the  mere  carelessness  of  the  clerk,  in  process, 
amendments  are  allowed  even  after  error  brought.  {Vide  9 
Serg.  &  R.  284-5.) 

When  the  sheriff  has  arrested  and  committed  the  debtor  to 


CAriAS    AD    SATISFACIENDUM.  331 

gaol,  his  return  to  the  Writ  is,  *  C.  C  &C  that  is,  Cepi  corpus 
et  committitur.  If  the  defendant  cannot  be  found  in  his  baili- 
wick, he  returns  the  writ,  « N.  E.  I.'  that  is,  Non  est  inventus. 
When  the  debtor  has  given  bond  for  his  appearance  under  the 
insolvent  law,  the  sheriff  adds  to  his  return  after  stating  the  ar- 
rest, that  the  defendant  was  discharged  by  order  of  the  court, 
or  of  the  judge  subscribing  such  discharge.  On  the  return  of 
non  est  inventus  the  plaintiff  may  sue  out  an  alias  capias  into 
the  same,  or  a  testatum  capias  into  a  different  county;  (Bingh. 
on  Ex:ns.  255.)  and  the  practice  of  this  State  does  not  seem 
to  require  the  actual  issuing  and  return  of  an  original  ca.  sa.  to 
warrant  a  testatum.  {Vide  ante,  p.  292.)  If  the  sheriff  cannot 
serve  the  writ  on  account  of  some  privilege  enjoyed  by  the 
defendant,  he  returns  the  writ  specially.  The  truth  of  these 
returns  may  be  contested  in  an  action  for  a  false  return.  (1 
Arch.  Pr.  278.)  The  return  to  this  writ  as  well  as  the  pro- 
duction of  the  debtor's  body  after  a  return  of  cepi  corpus,  may 
be  enforced  by  attachment,  (Vide  supra,  p.  293.)  to  obtain 
which,  application  must  be  made  whilst  the  sheriff  is  in  office, 
or  within  two  years  after  its  termination.  (Vide  7  Re.  Laws, 
496.) 

There  is  no  rule  more  clearly  laid  down,  or  more  firmly 
established,  than  that  a  plaintiff  who  has  delivered  process  to 
the  sheriff  to  be  executed,  has  nothing  to  do  with  the  official 
misconduct  or  mismanagement  of  the  under  sheriff;  and  that 
where,  by  the  arrest  of  an  under  sheriff  or  bailiff,  the  pris- 
oner is  in  legal  estimation  in  the  custody  of  the  high  sheriff, 
the  latter  is  exclusively  liable.  That  a  prisoner  in  actual 
custody  on  one  writ  is  by  operation  of  law,  in  custody  on 
every  other  writ  lodged  against  him  in  the  sheriff's  office,  and 
that  if  he  escape,  the  plaintiff  may  declare  that  he  was  ar- 
rested by  virtue  of  such  other  writ,  is  equally  clear.  (5  Co. 
89.  Ro.  Mr.  94.  Salk.  273.  pi.  6.)  Upon  this  principle  there- 
fore, it  has  been  recently  decided  that  the  sheriff  is  liable  for 
an  escape,  where  he  has  returned  non  est  inventus  to  a  ca.  sa. 
which  had  been  delivered  to  him,  if,  prior  to  the  return  day, 
his  deputy  had  the  defendant  in  custody  under  another  ca.  sa. 
and  discharged  him;  though  it  do  not  appear  that  the  sheriff 
knew  of  the  latter  writ,  or  that  the  deputy  knew  of  the  for- 
mer. (9  Serg.  &  R.  390.) 

Upon  being  arrested  under  a  capias  ad  satisfaciendum,  the 
defendant  has  three  alternatives;  either  to  satisfy  the  plaintiff's 
claim,  give  bond  for  his  appearance  at  the  next  insolvents' 
court,  or  else  to  continue  in  close  custody.  And  so  strict  was 
the  law  on  the  subject  of  the  sheriff's  duty,  as  to  the  custody 
of  the  debtor's  body,  that  it  was  long  before  it  was  settled 
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that  payment  to  the  sheriff  on  a  capias  ad  satisfaciendum,  was 
a  good  payment.  {Per  Duncan,  J.  3  Serg.  &  It.  467.)  Upon 
receiving  the  money,  the  sheriff  is  bound  to  pay  it  over  to  the 
real,  and  not  to  the  nominal  plaintiff,  where  the  writ  is  en- 
dorsed to  the  use  of  the  former.  If  he  does  not,  he  is  liable  to 
an  attachment.  (2  Ball.  265.)  His  commission  on  receiving 
and  paying  over  money  to  the  creditor  under  this  process  is 
the  same  as  that  allowed  under  other  executions,  and  subject 
to  the  same  restriction.  {Vide supra,  p.  294-5.) 

The  sheriff  cannot  release  the  defendant  from  the  execu- 
tion, upon  his  giving  security  for  payment  of  the  debt,  and 
such  security  is  void.  (13  Johns.  366.  8  Johns.  98.)  So  in  qui 
tarn  actions,  the  plaintiff  having  no  right  to  discharge  the 
judgment,  or  compound  with  the  defendant,  without  leave  of  the 
c  >urt  or  payment  of  the  judgment,  the  defendant's  discharge, 
so  far  as  relates  to  the  moiety  of  the  penalty  belonging  to  the 
commonwealth  is  void,  and  cannot  excuse  an  escape.  (11  Johns. 
476.)  So  where  a  single  judge  discharges  a  defendant  from 
execution  upon  a  habeas  corpus,  without  notice  to  the  plaintiff, 
the  proceeding  is  void,  and  here,  the  defendant  may  be  retaken 
in  execution.  (3  Binn.  411.)  But  if  the  plaintiff,  having  the  de- 
fendant in  execution,  consent  to  his  discharge,  though  it  be 
on  terms  which  are  not  subsequently  fulfilled,  or  upon  giving 
fresh  security,  which  afterwards  becomes  ineffectual,  the  debt 
is  extinguished,*  {Barnes,  205.  1 1  Johns.  476.  2  Bac.  M.  719. 
6  T.  R.  527.  1  Barn.k  Aid.  297.)  and  the  plaintiff  cannot  re- 
sort to  the  judgment  again,  or  charge  the  defendant's  person 
in  execution,  although  discharged  upon  an  express  agreement 
that  he  should  be  liable  to  be  retaken,  in  case  of  non  com- 
pliance with  the  terms.  (5  Johns.  364.  2  East,  243.  Bingh.  on 
Ex:ns.  266.) 

If  two  persons  are  bound  in  an  obligation  jointly  and 
severally,  and  sued  severally,  each  may  be  taken  in  execution, 
or  one  may  be  taken  on  a  capias  ad  satisfaciendum,  and  the 
property  of  the  other  levied  on  by  a  fieri  facias,  which  could 
not  be,  if  the  debt  was  satisfied  by  taking  one  in  execution; 
for  there  can  be  but  one  satisfaction  for  one  debt,  although  one 
hundred  persons  are  bound  for  it;  but  if  one  makes  actual  sa- 
tisfaction by  payment  of  the  money,  all  the  rest  are  discharged. 
There  is  a  difference,  therefore,  between  an  actual  satisfaction, 
and  that  kind  of  legal  satisfaction  arising  from  the  arrest  on  a 
capias  ad  satisfaciendum.  When  the  body  of  the  defendant  has 
been  taken  in  execution,  this  during  the  confinement  amounts 
to  a  discharge  of  the  debt,  and  the  plaintiff  can  never  have 
against  him,  while  in  jail,  any  other  execution.  But  the  arrest 
on  a  capias  ad  satisfaciendum  is,  in  itself,  no  satisfaction  of 
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the  debt;  (Vide  2  l'eates,  387.)  nor  does  a  discharge  by  the 
insolvent  act  discharge  the  debtor  from  the  debt,  but  only 
from  imprisonment,  unless  the  plaintiff  consented  to  the  dis- 
charge; then  indeed  the  debt  is  gone.  (3  Serg.  Sf  R.  464.) 
Neither  does  a  discharge  of  a  defendant  under  the  insolvent 
law  after  arrest  upon  a  ca.  sa.  discharge  his  surety  for  a  stay 
of  execution.  (Ibid.)  If  the  plaintiff  discharge  one  of  several 
defendants  taken  on  a  joint  capias,  he  cannot  afterwards  re- 
take such  defendant  or  take  any  of  the  others.  (6  T.  II.  526.) 
But  if  one  is  discharged  as  an  insolvent  debtor,  this,  being 
the  act  of  the  law,  will  not  discharge  the  other.  (2  Bac.  M. 
719.  Bingh.  on  Ex:ns.  266.)  And  where  separate  suits  were 
brought  against  two  joint  obligors,  judgments  recovered,  and 
both  the  obligors  taken  in  execution,  the  one  for  the  debt  and 
the  other  for  the  costs,  it  was  held  that  the  plaintiff,  by  dis- 
charging the  defendant  in  execution  for  the  costs  only,  did  not 
discharge  the  other  defendant,  and  it  was  not  a  satisfaction  of 
the  debt  for  which  he  was  imprisoned.  (8  Jolins.  339.)  Where 
a  plaintiff  takes  the  defendant's  body  in  execution,  he  relin- 
quishes his  lien  on  the  defendant's  lands:  and  if  other  credit- 
ors sell  them  in  execution,  and  then  the  defendant  is  dischar- 
ged by  the  insolvent  act,  the  plaintiff  cannot  resort  to  the 
land,  nor  has  he  any  claim  to  any  part  of  the  purchase  mo- 
ney. (4  Ball.  21 7.   Vide  3  Serg.  &  R.  466.) 

Although  a  defendant  be  taken  in  execution,  yet  the  debt 
may  still  become  the  subject  of  a  set-off,  in  a  cross  action, 
(1  JL  ec  S.  696.)  for  under  the  defalcation  act  of  Pennsylva- 
nia, though  silent  on  the  subject,  the  setting  off  of  one  judg- 
ment against  another  has  always  been  permitted,  under  the 
idea  of  their  being  debts.  (1  Browne,  48.  3  l'eates ,  153.  Jlntct 
241.) 

By  the  common  law,  where  a  person  died  in  jail,  the  plain- 
tiff had  no  further  remedy;  (Hob.  52.  6  T.  R.  526.)  but  by  the 
statute  21  J.  I.  c.  24.  (Rob.  Big.  246.)  if  the  defendant  dies 
while  charged  in  execution  under  this  writ,  he  may  sue  out 
afterwards  a  new  execution  against  his  lands,  goods,  or  chat- 
tels. (3  Serg.  §-  R.  465-6.)  If  a  party  escape  or  be  rescued 
from  arrest  on  a  ca.  sa.  though  the  sheriff  is  thereby  liable, 
because  he  ought  to  have  taken  the  posse  comitatus,  yet  the 
plaintiff  may  retake  such  prisoner  on  a  new  ca.  sa.  or  sue  out 
another  kind  of  execution  on  the  judgment  and  shall  not  be 
compelled  to  take  his  remedy  against  the  sheriff,  who  may  be 
dead  or  insolvent.  (2  Bac.  M.  719.  Bingh.  on  Ex'ns.  256.  See 
3  Serg.  &  R.  464.)  He  may  proceed  against  the  sheriff  for 
the  escape,  who  cannot  take  advantage  of  a  want  of  a  scire 
facias  to  ground  the  ca.  sa.  upon,  which  had  issued  post  diem 
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et  annum  (1  Salk.  273.  cited  2  Burr.  1188.)  In  an  action  of 
debt  lor  an  escape  from  a  ca.  sa.  the  jury  must  find  the  whole 
deht  and  costs,  the  plaintiff  being  entitled  to  recover  them,  in 
the  same  manner  as  he  could  have  done  against  the  debtor.  (3 
1'eates,  17.  4  Id.  47.  7  Serg.  #•  R.  273.)  He  may  at  the  same  time 
take  out  a  Jieri  facias  against  the  property  of  the  defendant, 
for  the  remedies  are  not  inconsistent  with  each  other.  (8  Johns. 
361.)  After  an  escape  the  sheriff  may  himself  retake  the  de- 
fendant, unless  the  escape  were  with  his  permission,  (Barnes, 
373.  2  T.  R.  25.)  but  in  the  latter  case  he  cannot  arrest  or 
detain  him  without  new  process.  (2  Johns.  Ca.  3.) 

When  a  debtor  is  arrested  in  execution,  he  may  apply  by 
petition  to  any  one  of  the  judges  of  the  Court  of  Common 
Pleas  for  the  county  in  which  he  is  so  taken,  and  upon  giving 
bond  with  security  to  the  plaintiff  in  double  the  amount  of  the 
debt,  conditioned  for  his  appearance  before  the  said  court,  at 
the  next  term,  and  then  and  there  to  remain  and  abide  the 
final  order  of  the  court  to  be  made  during  such  term,  and  to 
surrender  himself  to  prison,  in  case  on  his  appearance,  he 
shall  not  comply  with  all  things  required  by  law  to  procure 
his  discharge,  then  an  order  is  given  to  the  sheriff,  jailor  or 
keeper  to  discharge  him  upon  payment  of  jail  fees.  (Vide  act 
of  March,  1820.  7  Re.  Laws,  305.)  Upon  making  a  return  of 
this  order  upon  the  process,  the  sheriff  is  entirely  exonerated. 

Another  mode  of  obtaining  a  discharge  from  imprisonment 
is  afforded  by  the  19th  section  of  the  act  of  1814,  (6  Sm. 
Laws,  195.)  commonly  called  "The  Bread  Act,"  to  which, 
having  before  had  occasion  to  quote  it  at  length,  (Jlnte  p.  44.) 
we  shall  here  simply  refer. 

These  acts  are  however,  confined  in  their  operation  to  a 
discharge  of  the  debtor's  person  from  the  particular  debt  for 
which  he  may  have  been  arrested.  In  order  therefore  to  se- 
cure himself  from  arrest  upon  any  other  process,  his  most 
effectual  method  is  by  a  successful  application  for  the  benefit  of 
the  several  acts  of  assembly  for  the  relief  of  insolvent  debtors, 
after  surrendering  all  his  property  for  the  benefit  of  his 
creditors.  These  acts,  the  judicial  decisions,  and  the  system 
of  procedure  observed  under  them  in  the  insolvents'  court,  hav- 
ing been  already  collated  and  explained  in  Mr.  Ingraham's 
Treatise  on  the  Law  of  Insolvency,  we  consider  it  unneces- 
sary to  give  more  than  a  reference  to  his  work  for  every  in- 
formation upon  this  subject. 


CHAPTER  XXY. 


0t  JMotiOHS* 


HAVING  in  the  preceding  chapters  traced  the  progress  of 
the  cause  from  its  commencement,  by  the  issuing  of  the  ori- 
ginal process,  to  the  award  of  tSie  judicial  consequence  of 
either  party's  success,  and  the  modes  of  enforcing  it  by  exe- 
cution, we  shall  close  this  volume  with  a  few  additional  notes 
on  the  subject  of  motions  and  their  incidents,  with  a  view  to 
the  introduction  of  some  decisions  aud  rules  of  court  hitherto 
unnoticed. 

A  motion  is  an  application  to  a  court  by  a  party  or  his 
counsel,  and  the  order  made  by  a  court  on  any  motion,  when 
drawn  into  form,  is  called  a  rule.  A  motion  is  either  for  a 
rule  absolute  in  the  first  instance;  or,  it  is  only  for  a  rule  to 
show  cause,  or  as  it  is  frequently  called,  a  rule  nisi,  which  is 
afterwards  discharged  or  made  absolute  by  the  court,  on  ar- 
gument. By  a  rule  of  the  District  Court,  all  motions  made 
by  counsel  must  be  put  in  writing,  and  delivered  to  the  pro- 
thonotary,  to  be  entered  on  the  minutes  and  filed,  the  time  of 
delivery  to  be  endorsed  by  the  prothonotary.  (Rules,  Philad. 
June,  1821.)  Motions  are  of  a  civil  or  criminal  nature.  Rules 
for  attachments,  are  the  only  crimin.il  rules  granted,  which 
have  any  relation  to  a  civil  suit.  (2  Arch.  Fr.  266.) 

On  a  motion  for  a  rule  to  show  cause,  depositions  on  the 
adverse  side  will  not  be  received;  when  the  rule  applied  for 
is  granted,  upon  proper  grounds  shown,  the  adverse  party, 
with  his  depositions,  will  be  fully  heard  on  the  argument.  (4 
Feales,  443.)  The  affidavit  of  a  party  is  sufficient  to  lay  a 
ground  for  a  rule  to  show  cause.  (1  Binn.  145.) 

When  a  rule,  whether  absolute,  or  to  show  cause,  has  been 
obtained,  a  copy  of  the  rule  must  be  served  on  the  opposite 
party  or  his  attorney.  If  there  be  any  irregularity  in  the  ser- 
vice of  a  rule  nisi,  it  will  be  waived  by  the  party's  afterwards 
appearing  and  showing  cause  against  the  rule.  ('Field's  Fr. 
4-Ij.)  The  rule  thus  granted,  requires  the  opposite  party  to 
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show  cause  upon  some  day  certain  in  term,  at  the  discretion 
of  the  court.  When  a  rule  is  entered,  and  no  day  of  hearing 
is  fixed,  it  is  returnable  to  the  next  term.  (1  Browne,  220.) 
Jf  the  rule  be  to  set  aside  proceedings  for  it-regularity,  and 
to  stay  proceedings  in  the  mean  time,  it  suspends  them  all  for 
all  purposes  until  the  rule  is  discharged;  (4  T.  R.  176.)  and 
if  any  proceedings,  directly  or  collaterally,  be  had  in  the 
cause,  in  the  mean  time,  the  court  upon  application  will  set 
them  aside.  (2  Arch.  Pr.  267.) 

Upon  the  day  appointed  by  the  rule,  the  opposite  party 
must  show  cause  against  it,  unless  by  consent,  or  by  the 
order  of  the  court,  it  stand  over  until  another  day  in  the 
same  term.  Either  party,  however,  if  not  prepared  to  sup- 
port or  show  cause  against  the  rule,  may  move  that  it  be 
enlarged  to  a  future  day  in  the  same  or  next  term.  But  it  is 
not  by  any  means  of  course,  that  the  court  should  thus  en- 
large a  rule;  sufficient  grounds  must  be  stated  to  induce  them 
to  do  so;  (2  Arch.  Pr.  267-8.)  it  the  application  be  made  by 
the  party  who  obtained  the  rule,  the  court  usually  grant  it 
where  it  is  in  his  own  delay;  but  not  where  it  would  have  the 
effect  of  detaining  the  opposite  party  in  custody,  nor  in  other 
cases  without  consent  or  some  evident  necessity:  if  moved 
for  by  the  opposite  party,  tiie  court  will  frequently  enlarge  it 
upon  terms,  or  if  the  rule  were  not  served  in  time  to  give  the 
party  an  opportunity  of  showing  cause  against  it,  he  may  de- 
mand that  the  rule  be  enlarged  as  a  matter  of  right.  (Ibid. 
TiiUVs  Pr.  447-448.  and  sec  1  Smith's  Rep.  K.  B.  199.)  If  it 
he  enlarged  to  a  subsequent  term,  it  is  called  on  in  its  order 
upon  the  argument  list;  but  if  it  be  enlarged  or  stand  over  to 
another  day  in  the  same  term,  either  party  may  bring  it  on, 
upon  the  day  so  appointed  by  moving  to  discharge  the  rule  or 
to  make  it  absolute.  (2  Arch.  Pr.  268.) 

Upon  the  day  appointed  for  showing  cause,  or  when  the 
rule  is  reached  on  the  argument  list,  cause  is  to  be  shown; 
hut  not  as  in  England,  by  t!ie  counsel  against  the  rule,  but  by 
him  who  has  taken  it;  except  in  rules  to  show  cause  of  action, 
when  the  plaintiff's  counsel,  before  the  defendant's  counsel 
proceeds,  reads  his  affidavit,  which  is  said  to  be  the  uniform 
practice  of  Pennsylvania,  (2  Browne,  40.)  But  in  the  Dis- 
trict Court,  «  on  rules  to  show  cause  of  action,  or  to  dissolve 
foreign  attachments,  the  party  who  is  to  show  cause  is  to 
begin  and  conclude;  in  all  other  cases,  the  parly  who  obtains 
tlte  rule  to  show  cause  is  to  begin  and  conclude."  (It.  5.  Philad.) 
If  no  cause  be  shown,  when  the  rule  is  called  by  the  court  for 
argument,  the  court  on  affidavit  of  service,  (though  perhaps 
hearing  the  counsel  In  support  of  the  rule  first.)  will  in  thejr 
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discretion  make  it  absolute.  A  copy  of  the  rule,  thus  granted, 
should  be  served  on  the  opposite  party  or  Lis  attorney.  If 
counsel  on  neither  side  attend,  when  the  cause  is  called  on, 
it  loses  its  place,  and  the  court  will  not  return  to  it,  until  they 
have  gone  through  the  list,  and  beginning  it  anew,  come  to  it 
a  second  time. 

It  may  be  proper  to  repeat  here,  that  causes  are  put  down 
for  argument  on  the  list,  according  to  the  respective  terms 
and  numbers  of  the  actions,  and  not  according  to  the  dates  of 
the  motions  and  rules.  (1  Browne,  £14.  Vide  ante,  p.  214.  as 
to  the  motion  list.) 

Rules  by  consent  of  parties,  or  their  attorneys,  are  rules 
of  course,  and  are  entered  by  the  prothonotary  on  filing  them. 
All  agreements  of  attornies,  touching  the  business  of  the 
courts,  shall  be  in  writing,  otherwise  they  will  be  considered 
of  no  validity,  and  the  court  will  pay  no  regard  to  them. 
(R.  10.  D.  CLPhitad.  R.  24.  C.  P.  Philad.  1824.  1  Ball.  251.) 
An  agreement  of  attornies  or  counsel  to  abide  by  the  opinion 
of  a  professional  gentleman,  will  be  supported  and  enforced 
by  the  court.  (6  Binn.  99.  See  4  Yeales,  551.) 

In  the  District  Court,  "  on  all  motions  or  rules  to  show 
cause,  on  the  hearing  of  which  facts  are  to  be  investigated, 
the  testimony  of  the  witnesses  shall  be  taken  by  depositions 
in  writing,  before  a  judge,  justice  of  the  peace,  alderman,  or 
an  examiner,  appointed  by  the  court,  upon  reasonable  notice 
in  writing  to  the  opposite  party,  or  his  attorney;  and  no  wit- 
nesses shall  be  examined  at  the  bar,  but  by  a  special  and  pre- 
vious order  of  the  court."  {Rule,  Philad.  June  9,  1821.) 

A  rule  to  take  depositions  is  always  implied  in  a  rule  to 
show  cause  as  in  case  of  a  rule  to  show  cause  why  an  attach- 
ment should  not  be  quashed,  the  facts  if  disputed,  are  to  be  as- 
certained by  affidavits.  (1  Browne,  256.) 

The  affidavit  of  a  party,  though  it  may  lay  a  ground  for  a 
rule  to  show  cause,  cannot  be  heard  on  the  argument  of  that 
rule;  but  proof  must  be  produced  from  a  different  quarter. 
(I  Binn.  145.  S.  P.  2  Ycates,  546.) 

"  On  the  hearing  of  any  motion  or  application,  after  a  rule 
to  show  cause  has  been  granted,  no  affidavit  shall  be  read, 
unless  notice  has  been  given  to  the  opposite  party;  that  an 
opportunity  may  be  afforded  to  cross  examine."  (22.  32.2).  C. 
R.  27.  C.P.  1824.) 

The  general  rule  is,  that  all  notices,  where  the  party  has  a 
known  attorney,  may  be  given  to  that  attorney  or  his  agent, 
(I  Browne,  15.)  but,  where  a  rule  of  court  requires  notice  to 
be  given  to  the  opposite  party,  notice  to  his  attorney  is  not 
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sufficient,  (5  Serg.  &  R.  352.)  unless  there  be  an  express  recog- 
nition of  the  notice  on  the  part  of  the  attorney.  It  has  been 
held,  however,  that  service  of  notice  on  the  attorney,  under 
such  a  rule,  is  sufficient  in  the  case  of  depositions,  unless  the 
attorney  object  at  the  time  of  service,  and  that  his  silence  is 
equivalent  to  an  agreement  which  will  bind  his  client.  (Ante, 
p.  155-6.)  Why  this  construction  should  be  confined  to  the 
case  of  depositions  is  not  very  apparent,  for  if  we  examine 
the  reason  which  dictated  it,  namely,  that  the  exemption  of 
the  attorney  is  a  personal  privilege,  which  he  may  waive  at 
pleasure,  we  shall  find  it  applicable  to  every  case  in  which  the 
transmission  of  notice  by  an  attorney  to  his  client  involves 
any  trouble  or  responsibility. 

In  some  cases  the  court  will  interfere,  or  grant  relief  on 
motion,  without  laying  a  party  under  the  necessity  of  pro- 
ceeding in  other  more  circuitous  and  expensive  modes  pecu- 
liar to  the  English  practice.  Of  some  of  these,  mention  having 
already  been  made,  we  will  here  only  refer  to  them,  in  order 
to  avoid  repetition.  (Vide  ante, p.  265.  272.) 

A  case  in  which  the  remedy  of  audita  querela  would  be 
proper,  is  one  wherein  motion  in  court  may  be  substituted. 
The  writ  of  audita  querela,  which  is  the  commencement  of  an 
action  somewhat  in  the  nature  of  a  bill  in  equity,  to  be  re- 
lieved against  some  oppression  of  the  plaintiff,  states  that  the 
complaint  of  the  defendant  has  been  heard,  and  setting  forth 
the  matter  of  the  complaint,  commands  the  court  to  call  the 
parties  before  them,  and  after  having  heard,  to  do  justice  be- 
tween them.  As,  to  give  relief  against  a  judgment  or  execu- 
tion awarded  or  likely  to  be  awarded  against  the  party  upon 
some  ground  of  injustice  pointed  out  to  the  court.  (Sherid.  Pr. 
609.)  The  liberality  of  the  courts  in  granting  relief  upon 
motion,  and  the  greater  frequency  of  applications  to  the  courts 
of  equity,  have,  in  England,  almost  superseded  the  use  of  the 
writ  of  audita  querela;  as  it  is  there  held,  that  relief  may  be 
granted  upon  motion  in  cases  proper  for  an  audita  querela, 
where  it  is  not  granted  upon  some  foreign  matter,  as  a  re- 
lease, &Ci  (1  Ld.  Raym.  493.  Barnes,  9,77,)  which,  with  some 
others  is  a  case  in  which  it  must  still  be  the  remedy  there. 
(Sherid.  Pr.  609.)  But  it  is  probable,  from  the  language  of 
Mr.  Justice  Duncan,  in  delivering  the  opinion  of  the  Supreme 
Court  in  a  recent  case,  (8  Scrg.  6f  R.  239.)  that  no  distinc- 
tion of  a  similar  nature,  would  be  observed  in  Pennsylvania. 
For  he  says,  that  <  wherever  the  writ  of  audita  querela  would 
lie,  the  court  would  grant  relief  on  motion,'  and  that,  <  so 
universal  is  the  course  of  granting  summary  relief,  that  it 
Iras  driven  out  of  use,  and  rendered  obsolete,  the  writ  of  an- 
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dita  querela;'  (Ibid.  242.)  and  further,  that  in  a  case  wherein 
audita  querela  would  lie,  but  in  which  the  court  had  interposed 
on  motion,  if  they  doubted  the  proof,  they  would  direct  an 
issue  to  try  the  fact.  (Ibid.) 

Where  a  suitor  or  witness  privileged  from  arrest,  has  been 
taken  on  a  capias  the  court  of  which  the  arrest  is  a  contempt, 
will  discharge  him,  though  the  court  from  Which  the  process 
issues,  have  refused  to  discharge.  It  is  the  privilege  of  the 
court  for  the  protection  of  the  party  to  whom  the  common 
law  gave  a  writ  of  privilege  in  thai  case,  in  lieu  of  which, 
summary  relief  on  motion  is  now  substituted,  and  this  cannot 
be  denied  on  proper  grounds  shown.  (9  Serg.  8f  &  149.) 

Another  case  in  which  relief  would  W  granted  in  a  sum- 
mary manner  on  motion,  is,  where  ;i  party  having  recovered  in 
ejectment  the  whole  land  for  which  the  action  was  brought;, 
uses  no  means  whatever  to  enforce  the  judgment,  but  (.rings 
a  second  ejectment;  here,  if  the  defendant  were  willing  to 
surrender  the  land,  the  court  would  interfere  on  motion  to 
protect  him  from  the  costs  of  a  new  ejectment.  (7  Serg.  kR. 
90.) 
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CHAPTER  I. 

■SECTION  4. 

11.  I.  25.  After  "  (2  Binn.  587.)"  add,  unless  his  claim  were 
reduced  by  set-oft'  exceeding  100  dollars,  or  by  a  cross  de- 
mand of  an  unliquidated  kind,  or  indefinite  amount.  (3 
Serg.  Sf  .K.  390.) 

Between  I.  28  &  I.  29.  insert:  It  has  been  recently  deter- 
mined in  the  Supreme  Court,  that  the  Common  Pleas  of 
this  county  have  original  jurisdiction  in  civil  actions,  where 
the  demand  is  under  100  dollars,  but  that  the  plaintiff' can- 
not recover  costs.  (9  Serg.  8f  R.  294.)  In  the  actions  not 
within  the  jurisdiction  of  a  magistrate,  and  which  may 
therefore  be  instituted  in  this  court  where  the  demand  does 
not  exceed  100  dollars,  it  follows  that  such  costs  may  be 
recovered  by  the  plaintiff"  if  he  have  a  verdict,  as  his  ver- 
dict would  carry,  if  the  justice  of  the  peace  statutes  had 
never  been  passed.  By  acts  of  assembly,  the  excepted  ac- 
tions are  ejectment — replevin — slander — actions  on  real 
contracts  for  land — actions  for  breach  of  promise  of  mar- 
riage— trespass,  where  the  defendant  has  made  affidavit 
before  the  magistrate  that  title  to  land  would  come  in  ques- 
tion— assault  and  battery — and  false  imprisonment.  By 
judicial  construction  of  those  acts,  the  excepted  actions 
are  trespass  on  real  or  personal  property,  where  the  damage 
does  not  arise  by  an  actual  or  immediate  injury  done  to  it. 
(6  Binn.  33.  1  Browne,  331.)  And  actions  for  the  recovery 
of  money  due  on  judgments  obtained  in  the  Common  Pleas. 
(8  Serg.  #  R.  343.) 

The  judgments  of  aldermen  and  justices  of  the  peace 
are  reviewed  in  this  court  by  writ  of  certiorari,  where  the 
exceptions  are  of  law;  and  bj  appeal  where  the  mistake  is 
alleged  to  be  of  the  fact.  A  certiorari  may  issue  for  any 
amount.  But  no  appeal  lies,  unless  the  judgment  of  the 
magistrate  exceeds  five  dollars  and  thirty -three  cents.  (1 
Browne,  161.)  This  relates  to  causes  which  have  been  heard 
and  decided  by  the  magistrate  himself,  under  th£  act  of 
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20th  March,  1810.  But  if  a  cause  be  submitted  to  reference 
under  that  act,  (to  which  it  is  optional  with  either  party  to 
agree  or  disagree,)  if  the  award  do  not  exceed  twenty  dol- 
lars, there  shall  be  no  appeal  from  the  magistrate's  judg- 
ment upon  it.  (2  Serg.  Sf  R.  463.  Sed  vide  1  Browne,  336.) 
And  if  the  award  of  the  referees  be  in  favor  of  the  defen- 
dant, no  appeal  will  lie  by  the  plaintiff  from  the  judgment 
entered  on  it.  (2  Serg.  Sf  R.  463.)  "Under  the  act  of  22d 
March,  1814,  which  extends  the  jurisdiction  of  justices  to 
trover  and  trespass,  if  the  cause  be  referred  under  this  act, 
(to  which  it  is  not  optional  with  either  party  to  agree  or 
disagree,)  and  the  judgment  on  the  award  is  in  favor  of  the 
defendant,  the  plaintitf  has  the  right  of  appeal,  provided, 
his  demand  exceeded  five  dollars  and  a  third.  (4  Serg.  Sf 
R.  72.) 

An  appeal  by  one  defendant  from  a  judgment  against 
two  by  a  magistrate,  is  good,  notwithstanding  the  other 
comes  into  court  and  dissents.  (1  Serg.  Sf  R.  492.)  The 
rule  that  there  can  be  no  severance  in  a  personal  action, 
applies  to  plaintiffs  and  not  to  defendants.  (Ibid.) 

In  computing  the  twenty  days  allowed  for  entering  an 
appeal  from  the  judgment  of  a  magistrate,  by  the  act  of 
1810,  the  day  on  which  the  judgment  was  entered  is  ex- 
cluded. (3  Serg.  Sf  R.  496.)  Under  this  act  the  transcript 
must  be  filed  on  or  before  the  first  clay  of  the  next  term, 
after  entering  bail  on  the  appeal.  (See  1  Broivne,  160.  3 
Binn.  432.  See  further  on  the  subject  of  appeals  to  the 
Common  Pleas,  Whar.  Big.  Tit.  Justice  of  the  Peace  and 
Mderman.  F.  c.  d.  e.  f.) 


SECTION   5. 

12. 1.  13.  After  "consist"  add,  of  the  constitution  and  statutes 
of  the  Union, — of  its  own  constitution, 

13. 1.  13.  After  "powers"  add,  (4  Serg.  Sf  R.  455-6.) 
I.  23.  After  "217"  add  7  Serg.  Sf  R.  155. 

I.  38.  After  "law"  add,  Neither  are  they  vested  with  the 
power  exercised  by  the  court  of  chancery  in  England,  of 
insisting  on  some  provision  for  the  wife,  when  the  husband, 
applies  to  them  for  the  purpose  of  getting  possession  of  her 
personal  property.  As,  when  he  puts  in  suit  a  bond  due  to 
her,  or  claims  her  share  of  an  intestate's  estate,  of  refusing 
him  their  assistance,  unless  he  will  secure  her  future  sup- 
port by  settlement.  (1  Binn.  358.) 

15. 1  A.  after  «  (8  Serg.  Sf  R.  491-2.)"  add  lb,  25,  26. 
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CHAPTER  II. 

SECTION    1. 

Page 
22.  /.  10.  After  "in"  add,  his. 

I.  15.  For  "  belong"  read,  belonging. 

SECTION    2. 

25.  I.  10.  After  "  546.)  add,  An  attorney  who  enters  an  ap- 
pearance in  a  suit,  without  authority,  is  answerable  in  da- 
mages, for  the  injury  he  may  thereby  have  occasioned  the 
parties;  (1  Peters'  Rep.  155.)  and  if  he  be  not  clearly  able  to 
answer  in  damages,  they  will  be  responsible.  (lb.  158.) 

At  the  bottom,  add,  The  plaintiff  is  bound  by  the  act  of 
his  attorney,  provided  he  acts  within  the  sphere  of  his  au- 
thority. If  the  attorney  receive  the  debt,  the  plaintiff  is 
bound  although  the  money  never  comes  to  his  hands.  (2 
Serg.  &f  R.  21.) 

CHAPTER  III. 

SECTION    1. 

31.  I.  33.  After  "inconvenience ,"  add.  Another  mode  of  com- 
mencing an  action  against  a  freeholder,  under  this  act,  is 
by  issuing  a  capias  against  him,  after  his  neglect  or  refusal 
on  demand  to  give  real  or  personal  security  for  the  debt. 
(2  Feates,  280.)  This  demand  may  be  by  parol,  though  it 
would  be  more  prudent  to  make  it  in  writing;  and  when  the 
plaintiff  has  sworn  to  such  demand,  a  counter  affidavit  of 
the  defendant  will  not  be  received.  (Ibid.) 

SECTION    2. 

34.  I.  2.  From  the  bottom,  dele  El.  Rep.  and  insert,  Str. 

section  3. 

36.  I.  23.  After  '-'(4  Binn.  496.)"  add,  Neither  are  the  docket 
entries  of  the  prothonotary  evidence  of  the  issuing,  service 
and  return  of  a  writ.  They  are  but  the  minutes  of  the  offi- 
cer, and  inferior  to  the  writ  itself  with  the  return  indorsed 
on  it.  (4  Serg.  Sf  R.  298.) 

57.1.  17.  After  "(5  Serg.  Sf  R.  36.)"  add,  and  laying  the 
promise  to  be  made,  or  the  instrument  declared  on,  to  be 
executed  by  both.  (Ibid.) 
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39.  1.  5.  From  the  bottom,  before  "  (Yeates,  222.)"  place  a  2. 

40.  Between  /.  9  &  l.  10.  from  the  bottom,  insert:  By  the  70th 
section  of  the  act  of  1822,  (7  Re.  Laws,  646.)  "  No  civil 
process  shall  be  served  upon  any  officer,  non-commissioned 
officer  or  private,  when  going  to,  whilst  attending  at,  or 
■when  returning  from  any  parade,  for  disciplining  any  part 
of  the  volunteers  or  militia." 

Between  1. 17  &  /.  18.  insert:  A  recent  case  in  the  Supreme 
Court,  (9  Serg.  Sf  R.  147.)  points  out  the  practice  to  be 
pursued  when  a  privileged  person  has  been  arrested,  in 
the  following  words:  '  The  power  to  discharge  suitors  and 
witnesses  is  necessarily  inherent  in  every  court,  and  though 
the  court  from  which  the  process  issues  may  discharge,  for 
the  abuse  of  their  process  on  the  privileges  of  suitors  and 
parties  in  other  courts,  yet  the  court  on  which  the  contempt 
has  been  committed  is  the  most  suitable  forum,  and  the 
practice  generally  is  to  apply  there  for  redress.  A  chancel- 
lor exercises  this  authority  whenever  the  proceeding  under 
which  the  privilege  is  claimed  issues  from  that  court.  In- 
deed some  doubts  have  been  of  late  entertained  whether  the 
application  must  not  be  made  to  that  court,  of  which  the 
arrest  is  a  contempt,  and  there  can  be  no  doubt  of  the  pow- 
er of  that  court  to  discharge,  though  the  court  from  which 
the  process  issues,  have  declined  or  refused  to  discharge, 
and  as  this  power  is  necessary  for  their  own  protection,  it 
cannot  depend  on  another  tribunal  to  grant  or  withhold  it. 
It  is  the  privilege  of  the  court,  yet  it  is  the  protection  of 
the  suitor  or  witness  to  whom  the  common  law  gave  a  writ 
of  privilege  in  that  case,  in  lieu  of  which  summary  relief 
on  motion  is  now  substituted,  and  this  cannot  be  denied  on 
proper  grounds  shown,  for  there  is  no  such  thing  in  the  law 
as  writs  of  grace  and  favour  issuing  from  the  judges:  they 
are  all  writs  of  right,  but  not  writs  of  course.  fVilmofs 
Opinions  and  Judgments,  87.  The  giving  a  bail-bond  is  so 
far  fre-m  waiving  this  privilege,  that  the  court  when  they 
discharge  will  order  it  to  be  delivered  up  to  be  cancelled. 
The  defendant  is  not  obliged  to  apply  in  person,  his  bailor 
his  attorney  may.  Nor  must  he  continue  in  custody,  or  give 
up  his  own  lawful  pursuits  and  remain  stationary  until  the 
sitting  of  the  court.'  The  law  is  the  same,  though  the  arrest 
were  made  by  the  United  States.  '  Protection  to  a  witness 
ought  to  be  at  least  as  extensive,  as  to  a  party:  and  when 
the  privilege  is  not  a  mere  cover  to  a  skulking  debtor,  it 
ought  to  be  considered  liberally.  Originally,  indeed,  it  em- 
braced only  attendants  on  courts;  but  has  extended  itself 
in  process  of  time,  to  every  case  where  the  attendance  was 
a  duty  in  conducting  any  proceedings  of  a  judical  nature 


ADDENDA    ET    CORRIGENDA.  345 

■Page 

as  commissions  of  bankrupt,  or  before  a  judge  at  his  cham- 
bers; and  whatever  doubts  might  have  been  entertained, 
as  to  a  witness  attending  on  arbitrations  under  a  rule  of 
court,  he  is  now  just  as  much  protected  as  a  witness  at- 
tending a  judge  at  Nisi  Prius. 

section  5. 
45. 1.  2r.  After  "insolvent"  insert,  or. 

CHAPTER  IV. 

section  1. 

50.  L  24.  After  "(6  Serg.  Sf  R.  25.)"  add,  neither  does  it  apply 
to  the  case  of  a  foreign  attachment;  (2  Browne,  78.) 

51.  At  the  end  of  section  1  add  the  following  paragraph:  The 
first  section  of  the  act  of  March  29th,  1819,  which  enabled 
any  individual  or  body  politic  or  corporate,  holding  a  note, 
draft,  or  bill  of  exchange,  to  include  in  one  writ  issued  for 
the  recovery  of  any  sum  due  thereon  to  such  holder,  all 
persons  liable  for  the  payment  thereof,  or  any  one  or  more 
of  them,  and  also  to  file  a  statement  and  proceed  to  judg- 
ment and  recovery  under  the  act  of  1806,  was  repealed  by 
an  act  passed  in  April,  1825.  (Pamphlet  Laivs,  p.  225.) 

CHAPTER  VI. 

61.  Z.  25.  After  "PMlad."  add,  In  enquiries  relative  to  bail, 
the  evidence  of  a  party,  or  person  interested  in  the  event 
of  the  suit,  has  always  been  received.  (5  Yeates,  560.  See 
1  Binn.  224.) 

CHAPTER  VII. 

SECTION    1. 

67. 1.  12.  Add,  The  same  form  of  notice  is  requisite  in  a  case 
■which  is  not  unusual  in  our  practice,  and  which  may  pro- 
perly be  mentioned  in  this  place.  When  a  defendant  is 
arrested  upon  a  capias  ad  respondendtim  and  is  unable  to 
give  the  sheriff"  such  bail  as  the  latter  may  deem  responsible 
for  his  appearance  at  the  return  of  the  writ,  he  may,  (we 
merely  state  the  practice)  before  the  return,  and  either 
before  or  after  being  committed,  notice  the  plaintiff',  that 
"within  a  certain  time,  (in  the  city  twenty -four  hours,)  he 

V  v 
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will  enter  and  justify  bail  to  the  action.  The  reason  of  this 
practice,  and  the  necessity  of  particularity  in  the  notice, 
are  very  obvious.  The  sheriff  is  in  the  first  place  bound  to 
take  reasonable  bail,  but  as  he  is  answerable  for  the  defen- 
dant's appearance  at  the  required  time,  he  will  be  uncom- 
monly strict,  whenever  the  amount  of  bail  demanded  is  of 
great  magnitude,  in  exacting  sufficient  surety.  If  the  de- 
fendant, then,  be  aware  that  the  bail  which  he  has  to  offer 
is  not  such  as  to  satisfy  an  officer  who  is  responsible  in  the 
particular  case,  should  it  prove  insufficient,  or  should  the 
defendant  not  appear  at  the  return,  he  will  naturally  recur 
to  one  who  is  only  bound  morally  to  discharge  his  duties 
justly,  but  who  is  not  liable  to  any  penalty  for  an  error  of 
judgment.  It  would  then  be  to  the  prothonotary  of  the 
court,  by  whom  recognizances  of  special  bail  are  taken, 
that  the  defendant  would  offer  bail,  after  giving  notice  to 
the  plaintiff  of  the  time  fixed  for  entering  it.  That  this 
notice  should  particularize  with  truth  and  certainty  the 
name  and  addition  of  the  bail,  and  his  specific  place  of 
abode,  in  order  to  prevent  surprise,  and  to  give  the  plain- 
tiff an  opportunity  of  enquiring  after  him,  and  that  it  should 
allow  enough  time  to  make  this  inquiry,  must  now  be  fully 
evident;  for  if  this  were  not  requisite  in  practice,  the  put- 
ting in  of  bail  to  the  action  would  be  a  nugatory  act,  and 
the  process  of  the  law  be  rendered  ineffectual. 

section  2. 

71.  Add  as  a  note:  In  the  MS.  on  Practice,  it  is  said,  that 
though  the  plaintiff  declare  for  the  whole  penalty  of  the 
bail-bond,  the  bail  shall  only  be  responsible  tor  the  debt  or 
damages  in  the  original  action.  But  they  are  liable  to  the 
extent  of  the  bond,  though  a  less  sum  be  sworn  to.  (Cites  1 
H.  Bl.  76.  2  W.  Bl.  816.)  If  the  original  action  be  for 
damages,  the  bail  and  plaintiff  must  settle  the  amount  be- 
tween themselves,  or  else  it  is  left  to  reference  by  order  of 
the  court. 

section  3. 

75.  I.  13.  Dele  "  (that  is  whilst  in  office,  or  within  one  year  af- 
ter the  termination  of  his  office,)"  (Act  of  1809,  §  4.  5  Sm. 
Laws,  55.) 

CHAPTER  VIII. 

82.  between  lines  8  &  9  from  the  bottom,  insert  the  following 
paragraph:  On  an  appeal  from  the  judgment  of  a  magis- 
trate, it  seems  that  a  statement  instead  of  a  declaration, 
would  not  be  proper,  (5  Serg.  §  B.  544.) 
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CHAPTER  X. 

SECTION    1. 

j>tge 
94.  Bottom  line,  after  "days"  add,  Or  when  no  rule  has  been 
entered,  it  may  be  intended  to  give  a  defendant  who  is  not 
a  freeholder,  an  opportunity,  during  twenty  days,  of  enter- 
ing security  for  a  stay  of  execution  under  the  act  of  1806, 
which  otherwise  justifies  immediate  execution. 

98.  Between  I.  2  &  3  from  the  bottom,  insert,  Judgment  may 
be  entered  on  a  warrant  of  attorney,  before  the  debt  is 
payable;  execution,  however,  cannot  issue  for  the  debt, 
until  it  is  due,  but  may  go  for  the  interest  that  is  due.  (3 
Grif.  Law  Beg.  2.52.  No.  50.) 

SECTION  2. 

100.  At  the  end  of  the  bottom  line,  add,  See  as  to  an  agreement 
in  restraint  of  the  right  to  enter  up  judgment.  (9  Serg.  Sf 
R.  137.) 

CHAPTER  XI. 

106.  at  the  end  of  the  bottom  line,  add,  See  also  8  Serg.  Sf.  R. 
414.  as  to  the  practice  on  constables'  bonds. 

CHAPTER  XII. 

SECTION    1. 

111.  Add  as  a  note,  The  doctrine  of  profert  and  oyer,  as  exist- 
ing in  Pennsylvania,  has  been  further  stated  by  Mr.  Justice 
Brackenridge,  (4  Feates.  505,  506.)  in  the  following  words: 
'In  an  action  of  debt,  profert  is  matter  of  substance;  and 
wherever  the  plaintiff  is  bound  to  make  a  profert,  the  de- 
fendant is  by  law  entitled  to  oyer.  Bull.  JV.  P.  252.  But 
if  the  plaintiff"  has  not  declared  with  a  profert  and  brought 
the  writing  into  court,  and  tacked  it  to  his  declaration,  as 
he  might  do,  the  defendant  may  pray  oyer  and  tack  it  to 
his  plea  if  he  chooses,  but  he  is  not  bound  to  do  it.' 

'  In  the  Weavers'  Company,  qui  tarn,  v.  Forrest.,  ei  al.  2 
Stra.  1241.  the  plaintiff's  set  out  their  charter  with  a  pro- 
fert. The  defendants  demanded  oyer,  and  had  a  copy  of 
the  charter  delivered  to  them;  after  which  they  put  in  the 
general  issue  of  nil  debet,  taking  no  notice  of  the  oyer. 
The  plaintiffs  made  up  the  issue,  and  inserted  the  prayer 
and  oyer  at  the  head  of  the  plea,  and  demanded  to  be  paid 
for  it.  The  defendants  moved  to  expunge  it;  for  though  the 
defendants  had  a  right  to  see,  whether  the  plaintiffs  may 
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sue,  yet  they  are  not  bound  to  insert  the  oyer,  but  may 
plead  to  the  merits.  On  the  other  side,  it  was  insisted,  that 
the  demand  and  giving  oyer  is  the  act  of  the  court,  whose 
acts  either  party  has  a  right  to  record.  But  the  court  held, 
that  if  the  plaintiffs  would  avail  themselves  of  the  letters 
/  patent,  they  ought  to  do  it,  by  praying  them  to  be  enrolled 
at  the  head  of  their  replication,  and  ought  not  to  do  it  at 
the  defendant's  expense.  When  the  defendant  prays  oyer 
of  the  bond  and  condition,  and  it  is  recited  in  hcec  verba, 
the  condition  becomes  parcel  of  the  declaration.  The  de- 
fendant after  oyer  given,  may  either  set  forth  the  oyer  in 
his  plea  or  not.  at  his  election.  If  he  set  it  forth,  the  court 
must  adjudge  upon  it  as  parcel  of  the  record.  But  the  de- 
fendant is  not  bound  to  set  it  forth  in  his  plea;  and  if  he 
do  not,  the  plaintiff  may  pray  an  enrolment,  and  so  make 
it  part  of  his  replication.  1  TiddS 

i  If  the  defendant  prays  oyer,  and  -afterwards  delivers  the 
plea,  without  making  the  oyer  part  of  it.  the  plaintiff  may 
make  up  the  issue  with  oyer:  for  the  pleadings  are  supposed 
to  be  ore  lenns  at  the  bar.  and  a  record  is  to  be  made  of 
what  is  done  there.  Barnes*  266.  Weavers'  Company  v. 
Ware  ' 

'  If  a  bond  is  brought  into  court,  oyer  is  grantable  only 
the  first  term:  for  afterwards  it  is  adjudged  to  be  in  the 
possession  of  the  party.' 

CHAPTER  XIIL 

SECTION   2. 

ISO.  1.  16.  After  "  IlU"  insert,  See  9  Serg.  $  E.  252. 

CHAPTER  XV. 

145.  At  the  bottom  add,  Where  payment  is  pleaded,  and  issue 
joined  thereon,  the  short  entry  of  "set-off*"  added  thereto, 
is  only  a  notice,  and  not  strictly  a  plea,  and  therefore  re- 
quires no  replication.   (9  Serg/tf  It.  379.) 

CHAPTER  XVII. 

152.  Between  I.  10  and  l.  11.  insert:  Where,  after  an  issue  on  a 
plea  of  payment,  a  plea  of  mil  tiel  record  was  added  the 
day  before  the  trial,  to  which  was  replied,  quod  habetur 
tale  recordum,  and  issue,  and  a  verdict  was  found  for  the 
plaintiffs,  the  mere  entry  of  judgment  by  the  court,  gene- 
rally, (where  the  record  is  of  the  same  court,)  without  its 
appearing  that  a  day  was  given  to  produce  the  record,  or 
that  the  court  decided  the  issue  on  inspection,  is  regular, 
under  our  practice,  though  informal.   (9  Serg.  8{  R.  404.) 
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199.  Add,  at  bottom,  as  a  note  to  I. 11, « The  reference  in  the  bill 
of  exceptions  to  the  notes  of  the  counsel  concerned  for  the 
parties,  and  the  notes  of  the  evidence  of  the  judges  before 
whom  the  cause  was  tried,  does  not  answer  the  design  of  a 
bill  of  exceptions,  which  is,  to  desire  the  opinion  of  the 
court  on  certain  points  of  law  propounded  to  them  on  some 
given  state  of  evidence.  To  refer  then  to  the  notes  of 
several  gentlemen,  however  accurate  and  correct  they  may 
be  in  noting  the  evidence,  cannot  be  said  to  afford  a  pre- 
cise statement  of  facts.  The  notes  will  not  always  agree, 
nor  is  it  to  be  expected  that  they  should.  If  they  disagree, 
what  is  the  reviewing  court  to  do?  They  cannot  decide 
upon  their  relative  accuracy  and  exactness.  Besides  it  is 
imposing  on  the  court  above,  a  task  which  their  duty  does 
not  require  of  them,  of  wading  through  volumes  of  notes, 
where  only  a  small  portion  of  them  relates  to  the  particu- 
lar point,  in  which  the  opinion  of  the  court  is  required. 
This,  besides  consuming  time  unnecessarily,  creates  con- 
fusion, and  incertitude  as  to  the  facts;  for  the  bill  does  not 
draw  the  whole  matter  into  examination,  but  only  the  point 
on  which  it  is  taken.  It  is  a  practice  which  ought  not  to  be 
countenanced.  It  saves  a  little  labour  at  the  moment,  but 
finally  wastes  much  time.'  (Per  Duncan,  J.  delivering  the 
opinion  of  the  court.  9  Sevg,  <§*  R.  91-92.) 

201.  Between  I.  12  &  I.  13.  insert:  'There  is  great  truth  in  the 
observation  of  Mr.  Justice  Story,  in  Evans  v.  Eaton,  7 
Wheat.  426,  that  spreading  a  charge  in  extenso*  on  the  re- 
cord, is  an  inconvenient  practice,  and  may  give  rise  to 
minute  criticisms  and  observations  upon  points  incidentally 
introduced  for  purposes  of  argument  and  illustration  by 
no  means  essential  to  the  merits  of  the  cause.  And  the  prin- 
ciple laid  down  by  the  Supreme  Court  of  the  United  States, 
in  that  case,  is  perfectly  just,  and  ought  to  be  applied  to 
opinions  filed  under  the  act  of  assembly;  that  in  causes  of 
this  nature,  the  substance  only  of  the  charge  is  to  be  ex- 
amined, and  if  it  appears  on  the  whole,  that  the  law  was 
justly  expounded  to  the  jury,  general  expressions,  which 
may  need  and  would  receive  qualification,  if  they  were  the 
direct  point  in  judgment,  are  to  be  understood  in  such  re- 
stricted sense.'  (Per  Duncan,  J.  delivering  the  opinion  of 
the  court,  9  Serg.  Sf  E.  202.) 
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226.  Z.  3.  Dele  "  defendant"  and  in  lieu  of  it  insert,  plaintiff. 

233.  I.  1.  Dele  "merely." 

2-41.  I.  1.  After  "to  authorise,"  add  (9  Serg.  Sf  R.  389.) 

CHAPTER  XXII. 

SECTION  1. 

,»245.  I.  31.  After  "ic>/*en,"  insert:  transcripts  of  them. 

I.  25.  Dele  the  word  "  but." 

251.  At  the  end  of  Z.  16,  add,  On  the  affirmance  of  a  judgment 
in  the  Supreme  Court  after  a  writ  of  error,  interest  is  to 
be  charged  on  the  judgment  below  till  affirmance,  and  then 
the  aggregate  is  to  bear  interest.  (9  Serg.  Sf  R.  388.)  The 
plaintiff  should  not  however,  charge  interest  on  the  costs, 
unless  he  has  paid  them,  and  then  onlv  from  the  time  of 
payment.  (lb.  389.) 

CHAPTER  XXIII. 

$57.  I.  3.  After  "  (Ibid.)"  add,  By  the  4th  section  of  the  act  of 
22d  March,  1817,  (6  Re.  Laws,  438.)  regulating  suits  against 
corporations,  it  is  enacted  "that  in  case  of  appeal,  certiora- 
ri, or  writ  of  error  by  any  corporation,  the  oath  or  affirmation 
required  by  law,  shall  be  made  by  the  president  or  other 
chief  officer  of  the  corporation,  or  in  his  absence  by  the 
cashier,  treasurer,  or  secretary." 

section  2. 

266.  Add  as  a  note:  For  more  particular  information  as  to  the 
appellate  jurisdiction  of  the  Supreme  Court  of  the  United 
States.  (  Vide  Sergeant- s  Constitutional  Law,  Chapters  4, 
5,  7,  8,  9,  10.) 

268.  I.  18.  After  "  1S24"  add,  "And  when  any  corporation 
shall  take  a  writ  of  error,  the  bail  requisite  in  that  case  shall 
be  taken  absolute  for  the  payment  of  debt,  interest  and  costs 
on  affirmance  of  the  judgment."  {Jict  of  March,  1817.  §  4. 
6  Re.  Laivs,  438.) 

279.  1.  17.  After  "  (6  Serg.  Sf  R.  576.)"  add.  The  recognizance 
of  bail  in  error  is  forfeited,  if  the  plaintiff  in  error  non  pros 
tlie  writ  by  agreement  with  the  other  party:  but  it  is  other- 
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wise  If  the  non  pros,  be  entered  by  collusion  between  the 
parties,  with  a  fraudulent  design  of  fixing  the  bail.  (9  Serg. 
#  R.  404.) 

279.  At  bottom,  add,  By  the  2d  section  of  the  act  of  2rth  March, 
1713,  (I  Sm.  Laws,  76.)  it  is  enacted,  that  if  in  any  of  the 
suits  which  are  enumerated  in  the  first  section,  (which 
embrace  personal  actions  only)  "judgment  be  given  for 
the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict 
pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of 
judgment,  the  judgment  be  given  against  the  plaintiff,  that 
he  take  nothing  by  his  plaint,  writ  or  bill,  then,  and  in  every 
such  case,  the  party  plaintiff,  his  heirs,  executors  or  ad- 
ministrators, as  the  case  may  require,  may  commence  anew 
action  or  suit,  from  time  to  time,  within  a  year  after  such 
judgment  reversed  or  given  against  the  plaintiff  as  afore- 
said, and  not  after."  {See  1  Serg.  Sf  R.  237.) 

CHAPTER  XXIV. 

section;  1. 

293.  I.  24.  After  « (1  Ball.  197)"  add,  And  the  Supreme  Court 
will  after  error  brought  issue  a  certiorari  to  bring  up  the 
preecipe  to  amend  the  writ  by.  In  Prevost  v.  Nichols,  (4 
Feates,  483)  the  power  of  the  court  above  to  amend,  was 
asserted  and  exercised.  i  In  matters  arising  from  the  mere 
carelessness  of  the  clerk  in  process,  it  is  to  be  observed, 
that  those  things  which  are  amendable  before  error  brought, 
are  amendable  afterwards,  and  if  the  inferior  court  doth  not 
amend,  then  the  superior  court  may  amend  them.'  (8  Co. 
162.  a.)  But  the  defendant  in  error  must  pay  the  cost  of 
the  amendment,  (Gilb.  B.  C.  P.  167.  1812.)  and  execu- 
tions. (  Vide  9  Serg.  §  R.  2S4-5.) 

299. 1.  18.  After  "decedent."  add,  The  uniform,  arms  and  ac- 
coutrements of  every  volunteer  or  person  enrolled  in  the 
militia  of  this  commonwealth  as  well  as  the  horse  furniture 
of  persons  therein,  entitled  to  use  a  horse,  are  exempted 
from  execution  by  the  act  of  April,  1822.  fi  70.  7  Re.  Laivs^ 
646.) 

SECTION    2. 

299.  Add  as  a  note  to  the  word  "execution"  in  I.  32:  In  a  lu- 
minous opinion  delivered  in  the  Law  Academy  of  Phila- 
delphia, by  its  Provost,  Peter  S.  Du  Ponceau,  Esq.  a  con- 
trary doctrine  is  asserted  in  a  strain  of  the  most  cogent 
and  satisfactorv  reasoning-  The  student  who  is  desirous  of 
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seeing  this  question  examined  both  on  principle  and  autho- 
rity, is  referred  to  Mr.  Du  Ponceau's  Opinion,  which  may 
be  found  in  the  archives  of  the  Academy,  dated  January 
3d,  1822. 

504.  /.  7.  After  «  (19  Johns.  84.")  add,  The  sheriff  has  a  rea- 
sonable discretion  in  adjourning  the  sale.  (5  Johns,  345.) 
He  may  sell  the  goods  after  the  return  day  and  even  after 
he  has  gone  out  of  office,  without  a  venditioni  exponas.  (4 
Wheat.  503.  Salk.  323.  2  L.  Ray.  1073.) 

SECTION    5. 

330.  I.  57.  After"  {ABinn.  344.)"  add,  All  officers  and  privates 
of  militia  are  privileged  from  execution  or  other  process 
when  called  into  actual  service,  nor  can  it  issue  until  thirty 
days  after  the  return  of  such  officer  or  private  to  his  usual 
place  of  abode,  or  until  forty  days  after  his  discharge.  Pro- 
cess otherwise  issued  will  be  quashed  at  the  cost  of  the 
party  who  has  applied  therefor.  (Act  of  April,  1822.  4  70, 
7  Re.  Laivs}  646.) 
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ABATEMENT,  pleas  in,  117.  120. 

pleas  in,  when  and  how  pleaded, 
122   123   124. 

of  the  writ'  119,  120,  121, 122. 

when  too  late  to  put  in  a  plea 
of,  137. 

no  suit  to  abate  on  death  or  re- 
moval of  administrators,  exe- 
cutors, trustees,  or  assignees, 
191. 

no  pleas  in,  by  death  of  plaintiff 
or  defendant,  190. 

pleas  in  actions  by  and  against 
husband  and  wife,  191. 

insolvency  no  abatement,  191. 

no  plea  in,   admitted  in  parti- 
tion, 191. 
ACKNOWLEDGMENT,  of  sheriff's 

deeds,  321-4. 
ACTION,  definition  of,  26. 
ACTIONS,  division  of  civil,  3. 

personal,  3.  real,  4.  mixed,  4. 

qui  tarn,  3.  amicable,  53. 

limitation  of,  3,  4. 

consolidation  of,  113,  114. 
ACT  OF  1806,  peculiar  proceedings 
under,  48.  54.  81,  82.  84,  85. 
90.  93.  95.  97.  102.  137.  194. 
200.  234.  239.  251.  289.  308. 
347. 
ADMINISTRATORS,  (Vide  Execu- 
tors aDd  Administrators.) 
AFFIDAVITS,  to  hold  to  bail,  43. 
60,  61,  62. 

When  counter  and  supplemental 
will  be  received,  61,  62. 

of  the  absence  of  material  wit- 
nesses, 188,  189. 

of  party,  cannot  be  read  on  arg- 
of  rule,  337. 

of  party  sufficient  for  rule  nisi, 
33.5. 
AFFIDAVITS  OF  DEFENCE,  judg- 
ment, for  want  of,  86,  90. 

reason  of,  97. 

rules  requiring,  86.  8S. 

who  are  not  bound  to  make,  88, 

89. 
who  may  make,  89,  90. 
evidence  of  filing,  90. 


AGENT^notice  may  be  given  to  an, 
to  take  depositions,  156. 
sheriff  may  deliver   possession 
to,  on  a  liberari  facias,  312- 
AGREEMENT,  among  attorneys  not 
binding  unless  in  writing,  337. 
ALIAS,  capias  ad  respondendum,  36. 
Jievi  facias,  305,  306. 
capias  ad  satisfaciendum,  331. 
levari  facias,  318. 
ALIEN,  disability  of  when 

plaintiff,  how  pleaded,  120. 
AMBASSADORS,  privilege  from  ar- 
rest of,  38. 
AMENDMENTS,  of  the  declaration, 
85.  note,  137.  note, 
of  the  plea,  1ST. 
after  demurrer,  149,  150. 
of  judgment,  248,  249. 
of  writ  of  error,  270. 
of  execution,  293.  330.  351. 
of  venditioni  exponas,  317. 
of  levari  facias,  318. 
AMICABLE  ACTIONS,  53,  54. 

confession  of  judgment  on  the 

entry  of,  53.  95. 
stay  of  execution  on  judgments 
in,  252. 
APPEAL,  from  C.  P.  to  the  Sup.  Ct.  8. 
from  a  magistrate's  judgment  to 
the  C.  P.  11.  340,  341. 
APPEARANCE,  by  attorney,  24,  25. 
of  defendant,  entered  by  plain- 
tiff, 69,  70. 
ARBITRATION,  compulsory,  70. 
plaintiff  must  declare  before  he 

can  enter  a  rule  of,  83. 
all  rules  suspended  during,  84. 
costs  in,  235,  6,  7. 
ARREST,  privilege  from,  38.  40. 
by  whom  made,  55. 
when  made,  55.  72. 
how  made,  56. 
in  the  defendant's  house,  55. 
in  the  house  of  a  third  person,  56. 
where  the    defendant  is  to  be 

taken  p.ftei  the,  56. 
in  execution,  (Vide  Capias  ad 
Satisfaciendum  ) 
ARREST  OF  JUDGMENT,  motjon 
for,  216. 
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ground  and  mode  of  taking  ad- 
vantage of,  216,  217. 
when  allowed  or  disallowed,  218. 
costs  on,  218. 

plaintiff  must  renew  the  action 
within  one  year  after,  351. 
ASSETS,  judgment  of,  in  ftituro,  96. 
(Vide  Executors  and  Admin- 
istrators.) 
ASSIGNEE,   of  an  insolvent,  when 
liable  for  costs,  227. 
of  a  bond,  when  liable  for  costs, 
227. 
ASSIGNMENT  OF  ERRORS,  (Vide 

Error.) 
ASSUMPSIT,  what  may  be  given  in 
evidence  in,  under  the  gene- 
ral issue,  129. 
ATTACHMENT,  against  attorneys, 
21. 
against  sheriff,  72,  73,  74,  75, 

76.  293. 
against  witnesses,  181. 
against  a  party  for  costs,  240, 

241. 
against  guardian  or  prochein  amy 
for  costs,  231. 
ATTORNEYS      AND      COUNSEL- 
LORS, what,  17. 
who  may  be  heard  by  counsel,  17- 

194. 
qualifications,  17. 
periods  of  study,  17,  18,  19,  20, 

21. 
oath  of,  21. 

punishment  for  misconduct,  21. 
their   liability   for  neglect,    22. 

25.  244. 
their  privileges,  22,  23. 
their  fees,  23.  239. 
when  they  can  support  an  action 

for  fees,  23,  24. 
authority  to  prosecute  or  defend, 

24,  25. 
their  power  to  enter  satisfaction 

of  judgments,  254. 
appearance  of,  24. 
without  authority,  343. 
privilege  from  arrest,  39. 
purchase  of  lands  for  clients  not 

within  their  trust,  320. 
agreements  of,  will  be  enforced, 

no  -r 
OOI  . 

when  their  acts  bind  clients,  343. 
AUDITA  QUERELA,  338,  339. 
AWARDS,   different   species  of,   in 
Pennsylvania,  232,  233. 

costs  on,"  2.33,  23H. 


B 

BAIL,  who  may  be  held  to,  41.  45. 
for  what  cause  of  action,  41.  45. 
who  cannot  be  held  to,  43, 44. 
when   held  to,  twice  for  same 

cause  of  action,  44,  45. 
to  the  sheriff,  57,  58. 
when  defendant  entitled  to  a  dis- 
charge on  common  bail,  62. 
what  the  court  will  inquire  into, 

on  a  question  of,  62,  63. 
bail  to  the  action, 

common  7  fi , 

special   J 
when  commpn  bail  may  be  filed, 

64. 
when  plaintiff  may  file  it,  69. 
special,  when  must  be  put  in, 

65,  66. 
who  may  be,  or  not  be,  65,  66. 
may  be  put  in  before  return  of 

the  writ,  58. 
before  whom  taken,  66,  67. 
notice,  of  67.  345-6. 
exceptions  to,  67. 
justification  of,  67. 
if  not  excepted  to,  need  not  jus- 

tify,  69. 
liability  of,  and  how  discharged, 

77.  80. 
when  principal  may  be  surren- 
dered, 77.  79. 
when  bail  will  not  be  relieved,  77. 
action  of  debt  against  bail,  78. 
scire  facias  against  bail,  79. 
when   bail  may  surrender  after 

scire  facias  issued,  79. 
exoneretur,   when   entered,  and 

effect  of,  79,  80. 
surrender  where  made,  80. 
when  dead,  who  may  surrender, 

80. 
when  the  bail  are  discharged,  80. 
when   bail  must  pay  costs,   78, 

79,  80. 
bail  on  a  cognovit,  93,  94. 
bail  in  error,  (Vide  Error.) 
bail  for  a  cesset  executiotiis.  (Vide 

Stay  of  Execution.) 
BAIL  BOND,  proceedings  on,  68. 
sheriff  compelled  to  assign  it,  68. 
where  plaintiff*  cannot  insist  on 

an  assignment,  68,  69. 
action  on,  how  &  where  brought, 

69. 
action  on,  when  must  be  stayed, 

71,  72. 
damages  in  an  action  on-,  346. 
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BAIL  PIECE,  ball  may  surrender  by 
virtue  of,  79. 

entry  of  exoneretur  on,  80. 
BAR,  pleas  in,  124,  137. 
BARON  &  FEME,  in  actions  against, 
baron  to  give  bail  for  both,  39. 

when  feme  may  be  arrested,  39. 

execution  against,  302. 
BILL  OF  COSTS,  (Vide  Costs.) 
BILLS   OF   PARTICULARS,    (Vide 

Particulars.) 
BILL  OF  EXCEPTION'S,  when,  how, 
and   by  whom  allowed,    197, 
198,  199. 

for  what  it  lies,  197",  198. 

when  must  be  reduced  to  Wri- 
ting, 198. 

tacked  to  the  record,  199. 

when  the  court  refuse  to  seal, 
199. 

writ  of  error  on,  197.  199. 

when  S.  Ct.  must  give  an  opinion 
on  each  exception,  199,  200. 

judgment  on,  201. 

ought  not  to  refer  to  notes  of 
counsel,  349. 

When  may  be  taken  to  the  judg:t 
on  mil  tiel  record,  153. 
BILLS  OF  EXCEIANGE  AND  PRO- 
MISSORY    NOTES,     assess- 
ment of  damages  on,  102,  103. 

evidence  on,  upon  writ  of  inqui- 
ry, 107. 

privilege  of  joining  all  the  par- 
ties to,  in  one  writ,  taken 
away,  345. 

in  several  suits  on  same  instru- 
ment, attorney's  fee  taxable  in 
one  suit  only,  239. 

liability  of  acceptors  to  execution 
for  costs  in  actions  on,  292. 
BOND,  when  embraced  by  the  act  of 
1806,  50. 

practice  on  an  official,  106,  347. 

may  be  sued  on  before  a  justice 
where  the  penalty  exceeds  100 
dollars,  if  the  real  debt  do 
not,  283. 

in  a  suit  on,  with  mortgage, 
plaintiff  not  restricted  in  his 
levy,  309. 

may  be  given  after  arrest  on  a 
ca.  sa.  331. 
BREACHES,  of  covenant,  130. 

assignment  of,  in  debt  on  bond, 
104,  105,  106. 

suggestion  of,  when  must  be  en- 
tered on  the  roll,  106. 


BREAD  ACT,  discharge  of  insol- 
vents under,  334.  44. 

BRINGING  MONEY  INTO  COURT, 
(Vide  Money.) 


CAPIAS  AD  RESPONDENDUM,  35. 

an  original  writ  in  Pennsylvania.; 
45,  48. 

teste  and  return,  35,  36. 

when  may  issue.  30,  35. 

alias,       ~) 

pluries,     £•  36. 

testatum,  j 

accepting  appearance  to,  37. 

when  affidavit  must  be  filed  up- 
on  issuing,  43. 
CAPIAS   AD    SATISFACIENDUM, 
328. 

when  it  may  issue,  290,  291.  305. 

against  whom,  329,  330. 

may  issue  before  the  Ji.  fa.  at 
plaintiff's  peril,  290,  291. 

cannot  issue  without  leave,  after 
condemnation  of  lands,  315. 
329. 

against  whom  it  does  not  lie, 
329,  330.  352. 

when  a  new  writ  may  issue,  333. 

against  joint  debtors,  332-3. 

amendment  of,  330. 

form  of,  329,  330. 

against  several  defendants,  330. 
333. 

for  residue  of  debt,  291. 

teste  and  return  of,  293.  331. 

alias  and  testatum  capias,  331. 

what  acts  will  discharge  the  de- 
fendant,  332-3. 

in  qui  tarn  actions,  332. 

where  a  person  charged  in  exe- 
cution dies,  333. 

escape  on,  331.  333. 

plaintiff  may  sue  out  a  new  writ, 
Sjo,  oo4. 

may  proceed  against  sheriff,  333. 

sheriff  cannot  take  security  on, 
332. 

may  re-take  after  illegal  dis- 
charge by  a  judge,  332. 

effect  of  arrest  on,  332. 

of    discharge    under    insolvent 

laws,  332-3. 
if  plaintiff  consent  thereto,  332-3. 

debt  may  become  a  subject  of 

set-off,  333. 
defendant's  discharge  from  ar- 
rest under,  331, 
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sheriff's  duty  on  receiving  mo- 
ney, 332. 
poundage  on,  332. 
attachment  against,  332. 
CASE,  not  guilty,  the  general  issue 
in  actions  on  the,  131. 
evidence  under  this  plea,  131, 
132. 
CASES  STATED,  209,  210. 

execution    cannot    issue    upon 
judgments   on,  within    three 
weeks,  255. 
CAUSE  OF  ACTION,  rule  to  show, 
59,  63. 
when  it  must  be  obtained,  60. 
to  hold  to  bail,  how  shown  and 

set  forth,  60. 
how  shown  by  plaintiffs  out  of 

the  State,  61,  62. 
argument  of  rule  to  show,  336. 
CERTIORARI,  what,  280. 

from  C.  Pleas  to  a  justice,  11. 

affidavit  previously,  11.  280. 

bail  on,  281. 

teste  and  return,  280. 

allowance  of,  11.  281. 

time  within  which  to  be  issued, 

281-2. 
exceptions  on,  when  to  be  filed, 

282. 
copies  of  exceptions  on,  furnish- 
ed to  the  court,  282. 
evidence  on  argument  of,  282. 
what  will  he  cause  of  reversal 

on,  283-4. 
proceedings  after  judgment  on, 

284-5. 
costs  in  the  event  of  a  second 
action,  after  reversal  on,  285. 
to  remove  proceedings  of  pur- 
chasers at  sheriff's  sale,  328. 
concurrent  jurisdiction   of  the 
S.  C.  &  C.  P.  on,  258. 
CESBET  EXECUTIO,  251. 

(Vide  Stay  of  Execution.) 
CHALLENGING,  jurors  for  cause, 
and  peremptorily,  192. 
jurors  of  inquiry,  not  allowed, 
107. 
CHARGE,  of  the  court  to  the  jury, 

196,  197. 
CIRCUIT  COURTS,  description  of 

the  late,  7. 
COGNOVIT     ACTIONEM,     (Vide 

Judgment.) 
COMMISSION,   allowed  protbonory 
•on  money  paid  into  court,  11 5. 


COMMISSIONS  to  examine  witnes- 
ses, 161, 
rule  for,  162. 
whereto  issued,  162. 
interrogatories  to  be  filed,  and 

copy  served,  162. 
manner  of  executing.  163. 
exceptions  to  when  taken,  164. 
costs  of,  165.  238. 
sub  miitiue  vicissitudinis,  or  let- 
ters rogatory,  165,  167. 
COMMISSIONERS,  of  bail,  66. 
COMMITTITUR,  return  of  by  sher- 
iff, 74.  331. 
COMMITMENT,  on  a  bail-piece,  80. 
COMMON  PLEAS,  organization  & 
jurisdiction  of,  10,  11.  258. 
error  to,  and  appeals  from,  8. 
CONDEMNATION,  of  lands,  (Vide 

Inquisition.) 
CONFESSION,   judgments   by,   53. 
93.  96. 
and  avoidance,  pleas  in,  124. 
CONSOLIDATING  ACTIONS,  mo- 
tion for,  113. 
power  of  the  courts  on,  113. 
never    ordered    against    defen 

dant's  consent,  114. 
on  policy  of  insurance,  114. 
CONSULS,  not  privileged  from  ar- 
rest, 38. 
CONTINUING,    and    leaving    open 
causes  on  the  trial  list,  187. 
CORONER,   service  of  process  by, 

against  sheriff,  75. 
CORPORATIONS,    when    members 
of,  privileged  from  arrest,  39. 
proceedings  against  stock  of,  in 
the  nature  of  foreign  attach- 
ment, 299,  300. 
executions  against,  299,  300. 
lands  of,  liable  to  execution,  308. 
aggregate,  not  liable  to  ca.  su. 

329. 
proceedings  by,  on  writs  of  er- 
ror, 350. 
COSTS,  on  illegal  arrest   of  free- 
holders, 27- 
security  for,  when  requirable, 

220,  221. 
on   opening  'judgment    by  de- 
fault, 34. 
on  the  entry  of  an  amicable  ac- 
tion, &c.  53- 
on  staying  proceedings  on  bail- 
bond,  71,  72. 
on  staying  proceedings  against 
sheriff,  76. 
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when  to  be  paid  by  bail  to  the 

action,  77,  73. 
after  tender,  114. 
on  payment  of  money  into  court, 

115. 
on  discontinuance  after  plea  in 

abatement,  123. 
on     discontinuance     generally, 

138,  139.  229.  231. 
on  nolle  prosequi,  142. 
on  demurrer,  150- 
of  commissions,  165. 
on  non  pros,  after  rule  for  trial, 

170. 
of  special  jury,  176. 
of  views,  176. 
of  witnesses,  180,  181. 
after  new  trial,  215.  235. 
on  arrest  of  judgment,  218. 
upon  final  judgment,  219. 
upon  verdict  for  plaintiff,  221. 

226. 
upon  verdict  for  defendant,  226. 

229. 
where  there  are  several  defen- 
dants, 226. 
where  there  are  several  issues, 

upon  several  counts,  229. 
in  trespass,  222.  replevin,  229. 
divorce,  229.  ejectment,  224-5. 
scire  facias^  231.  slander,  223. 
in  actions  by  and  against  parti- 
cular persons,  230.  232. 
double   and  treble   costs,   231, 

232. 
mode  of  obtaining  or  avoiding 

judgment  for,  228-9. 
in  actions  cognizable   before  a 

justice,     but     instituted     in 

court,  221,  222.  341. 
this  State  and  United  States  not 

liable  for,  226. 
when  the  court  will  compel  an 

assignee  to  pay  costs   in  an 

action  for  his  use,  227. 
on    appeals    from    justices    and 

aldermen,  227,  228. 
on  reference,  232,  235. 
on  compulsory  arbitration,  235. 

238. 
power  of  referees,  arbitrators, 

and  jurors,  over  costs,   233, 

234,  235.  223. 
taxation  of,  238,  259. 
appeal  from  prothonotary's  tax- 
ation of,  240. 
recovery  of,  by  execution  or  by 

attachment,  240,  241. 


when  set  off1  in  one  action  against 
those  in  another,  241. 

when  and  to  whom  plaintiff  is 
eventually  liable  for,  241. 

on  writs  of  error,  279. 

in  a  second  action  after  reversal 
on  certiorari,  285. 

in  several  actions  on  same  note, 
bond,  bill  of  exchange,  &c 
292. 

on  amendment  of  writ,  318. 
COUNTER  AFFIDAVITS,  when  re- 
ceived on  questions  of  bail,  61. 
COVENANT,  not  embraced  by  the 
act  of  1806,  50. 

general  issue  in,  129. 

evidence  under  this  plea,  129. 

peculiar  plea  in  an  action  of,  in 
Pennsylvania,  130. 

evidence  in,  by  defendant,  where 
the    covenants    are    indepen- 
dent, 130. 
COVERTURE,    plea    of,    in    abate- 
ment, 120. 
COURTS,  Supreme  Court,  6. 

District  Court,  9. 

Common  Pleas,  11. 

D 

DAMAGES,  204. 

in  what  actions,  205. 
where    there    are    joint    defen- 
dants, 205. 
where  there  are  several  counts, 

206. 
the    measure    of,    and    in   what 

cases  limited,  206,  207. 
double  Sc  treble,  207,  208,  231-2. 
excessive^  cured  by  remittitur, 

249. 
DAY,  when  reckoned  inclusive,  and 

when  exclusive,  214.  218.  242. 

260.  341. 
DEATH,  warrant  of  attorney,  when 

countermanded  by,  98. 
when  judgment  may  be  entered 

up  after,  98. 
when  abatement  of  the  suit,  190, 

191. 
of  party  between   verdict    and 

judgment,  245,  246. 
abatement  of  writ  of  error  by, 

271. 
of  defendant  in  execution,  333. 
DEBT,  general  issue  in  an  action  of, 

on  specialty,  129. 
plea  of  payment  in,  and  evidence 

under  it,  129.  131. 
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general  issue  In  an  action  of,  on 

matter  of  record,  130. 
general  issue  in  debt  on  simple 
contract,  130. 
DEBTORS,  discharge  of,  from  im- 
prisonment, 44,  45. 
under  the  bread  act,  44. 
under  insolvent  act,  334. 
DECLARATION,  what,  81. 

when  it  must  be  filed  within  five 
days  before  the  return  of  sum- 
mons, 33. 
de  bene  esse,  69.  71. 
Where  filed,  83. 
non  pros,  for  want  of,  83,  84. 
to  be  filed  before  rule  to  arbi- 
trate, 83. 
when  sum  laid  in,  criterion  of 

jurisdiction,  10.  222.  225. 
form  of,  where  one  only  of  seve- 
ral defendants  have  been  ar- 
rested, 37.  342. 
DEED,  of  land  under  sale  on  execu- 
tion, requisites  of,  321. 
must  be  executed  by  the  sheriff, 

221. 
relation  of,  322. 

acknowledgment  of,  in  various 
cases,  321-2-3. 
DEFAULT,  judgment  by,  for  non- 
appearance on  summons,  31. 
35.  52. 
(Vide  Judgment  by  Default.) 
DEMURRER,  117.  125.  143.  146. 
general,  146. 
special,  146,  147. 
effect  of,  147,  148. 
joinder  in,  and  argument  of,  148. 
judgment  upon,  149. 
amendment  after,  149,  150. 
costs  on,  150.  230. 
DEMURRERS  TO  EVIDENCE,  201, 
202. 
practice  relating  to  it,  202. 
joinder  in,  argument  and  judg- 
ment, 202. 
assessment  of  damages  after  ar- 
gument of,  202. 
DEPARTURE,  in  pleading,  144. 
DEPOSITIONS    OF    WITNESSES, 
rule  to  take,  de  bene  esse,  154, 
155. 
time  given  by  the  rule,  155. 
notice  of  rule  to  take,  155,  156. 
on  whom  notice  served,  155, 156. 
requisites  of  the  notice,  156. 
before  whom  taken,  157. 
manner  of  taking,  158. 


when  they  may  be  read  in  evi« 

dence,  lo9. 
when  taken,  ought  to  be  filed, 

159,  160. 
when  a  subpoena  should  be  taken 

out,  159,  160. 
rule  to  take,  always  implied  in  a 

rule  nisi,  337. 
(Vide  Commission.) 
DETINUE,  general  issue  in,  132. 

evidence  under,  132. 
DIES  NON  JURIDICUS,  (Vide  Day.) 
DILATORY  PLEAS,  117,  118,  119. 
DIMINUTION.  (Vide  Error.) 
DISCONTINUANCE,    after   plea  in 
abatement,  123. 
rule  for,  when  and  how  obtain- 
ed, 138,  139. 
costs  on  how  obtained,  138,  139. 
when  the  court  will  and  will  not 
grant  leave  to  discontinue,  139 
after  writ  of  inquiry  or  special 
verdict,  139. 
DISTRINGAS,  against  sheriffs,  75. 

306. 
DISTRICT  COURT,  for  the  city  and 
county  of  Philadelphia,  9. 
organization  &  jurisdiction  of,  9. 
may  cite  assignees,  10. 
writs  of  error  to,  8. 
DOUBLE  PLEADING,  135,  136. 

E 

EJECTMENT,  writ  of,  in  Pennsyl- 
vania, 4. 

amicable  action  of,  53. 

substitution  in,  on  death  of  par- 
ty, 190. 

execution  in,  on  judgment  for 
plaintiff,  289,  290. 

formality  of  proceedings  on  ex- 
ecution, not  examinable  in, 
323-4. 

relief  in,  on  motion,  339. 
EQUITY,  13,  14,  15,  16. 
ERROR,  proceedings  in,  256. 

writ  of,  by  and  against  whom 
brought,  263. 

when  it  lies,  258. 

from  what  court  it  issues,  25~. 

history  of  the  Court  of  Errors 
and  Appeals,  257-8. 

coram  vobis,  260,  261. 

from  Supreme  Court,  262. 

summons  and  severance  of  par- 
ties, 264. 

to  the  Supreme  Court,  U.  S.  265. 

issuing  of  writ  of  error,  266. 
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affidavit  previous  to,  256.  350. 
bail  in  error,  266 — 9.  350. 
exceptions  to  bail  in  error,  269. 
effect  of  bail  as  supersedeas,  270. 
When  writ  of,  will  be  quashed, 

271.  257. 
when  writ  of,  abates,  271. 
bv  death  or  marriage  of  parties, 

271-2. 
alleging  diminution,  2~3. 
assignment  of  errors,  273, 4. 
in  fact  or  in  law,  274,  5. 
common  or  special,  275. 
rule  for  joinder  in,  275. 
pleas  to  assignment  of,  275. 
demurrer  to  assignment  of,  275. 
when  in  nulla  est  erratum  is  pro- 
per, 275. 
judges  to  be  furnished  with  pa- 
per books, 275-6. 
judgment  and  subsequent  pro- 
ceedings in,  276. 
•Venire  facias  de  novo,  277. 
remitting    records    after    judg- 
ment in,  278. 
scire  facias,  sur  recognizance  of 

bail  in,  279. 
costs  on  writs  of,  279. 
restitution  of  money  levied  after 

reversal  of  execution,  279. 
one  year  allowed  after  reversal, 
on  error,  to  renew  the  action, 
351. 
interest  on  judgments,  upon  af- 
firmance, 350. 
ESCAPE,  action  for  against  sheriff, 
73.  331.  333—4. 
evidence  in  an  action  for,  73. 
what  plaintiff  may  recover  in, 
334. 
EVIDENCE,   written  or  unwritten, 
177,  176. 
public  or  private,  173. 
governed  by  the  pleadings,  178. 
on  execution  of  writ  of  inquiry, 

107. 
demurrer  to,  201,  202. 
notice   to    produce   books    and 

papers,  183. 
proof  of  contents  8c  service  of, 
compelling  production    of  wri- 
tings at  the  trial,  182,  183. 
of  witnesses  de  bene  esse,   154. 

161.  178. 
of  attorneys  and  counsel,  23. 
in  an  action  of  escape  against  a 

sheriff,  73.  334. 
docket  entries,  not,  342. 


of  a  party,  when  received,  185. 
34  j. 
EXAMINERS,  of  students,  18, 19. 

to  take  affidavits,  157. 
EXECUTION,  on  judgment  confess- 
ed, 95,  96.  94. 

when  issued  before  assessment 
of  damages,  94. 

relief  from,  94. 

stay  of,  93.  251—4. 

on  final  judgment,  generally,  283 

when  may  be  issued,  and  order 
of,  287.  290—3. 

in  whose  names,  288-9. 

for  plaintiff  or  defendant,  288-9. 

against  executors  and  adminis- 
trators, 288. 

fieri  facias,  2S9,  290.  (Vide  Fie- 
ri Facias.) 

testatum  writs  of feri  facias,  291, 
292. 

habere  facias  possessionem,  290. 

capias  ad  satisfaciendum,  290-1. 
(Vide  Capias  ad  Satisfacien- 
dum.) 

teste  and  return  of  executions.^ 
293. 

amendment  of,  293. 

poundage  of  sheriff  for  execut- 
ing, 294-5, 

may  be  several  against  defen- 
dant at  the  same  time,  290-1. 

return  of  how  enforced,  293-4. 

sheriff's  justification  on  irregu- 
lar, 295. 

remedy  on  sheriff's  recognizance 
for  trespass  under  writs  of, 294 

restitution  after  reversal  of,  295. 
EXECUTORS  AND  ADMINISTRA- 
TORS. 

mav  be  sued  by  summons  under 
the  act  of  1724-5,  29.  51. 

may  sue  or  be  sued  under  the- 
act  of  1806,  50. 

may  hold  to  bail  without  affida- 
vits, 60-1. 

judgment  against,  249,  250. 

costs  in  actions  bv  and  against, 
230-1. 

execution  against,  288.  302-1-5. 

lands  of  decedent  may  be  sold  on. 
fi.  fa.  against,  307-8. 

when  ca.  sa.  does  not  lie  against, 
329. 
EXONERETUR,  (Vide  Bail.) 
EXTENT,   of  lands,   after   inquisi-' 
tion,  311-12. 
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FALSE  RETURN',  when  sheriff  lia- 

ble  for,  73.  306.  331. 
FEE-BILL,  the  compensation  of  of- 
ficers solely  regulated  by  the, 
239. 
FEIGNED  ISSUE  to  try  the  validity 
of  a  judgment,  99,  100. 
in  other  cases,  265.  313.  n. 
FIERI  FACIAS,  what,  296. 

proceedings  on,  against  personal 

property,  296. 
binds  goods  from  time  of  deli- 
very to  sheriff,  296-7. 
testatum  fi.   fa.    into    different 

counties,  291-2.  306-15-16. 
when   will  not  be  set  aside,  if 

executed  on  lands  first,  296. 
endorsement  of  day,  month  and 

year  upon,  297. 
how  long  executable,  303. 
when  levied  in  defendant's  life- 
time, 297. 
when  levied  in  plaintiff's,  297. 
execution  of,  where  two  writs 

are  received,  297-8. 
Avhattmay  be  taken  under,  299, 

300. 
what  exempted  from,  297.  300, 

301-2. 
how  the  lien,  of  may  be  lost,  298. 
against  partners,  301. 
sheriff  must   take   defendant's 

goods  only,  at  his  peril,  301. 
may  summon  jury  to  inquire  if 

the  defendant's,  301. 
against  husband  and  wife,  302. 
against  executors,  302. 
breaking  open  doors  to  execute, 

302. 
time  and  manner  of  executing, 

302,  303,  304. 
sheriff's  power  to  adjourn  sale, 
and  sell  after  return  day,  352. 
notice  and  sale  of  goods  under, 

303. 
rights  of  landlords  for  rent,  304. 
return  to  writs  of,  304-5.  316. 
proceedings  against  sheriff  on 

return  of  fieri  feci,  305. 
liability  of  sheriff,  after  levy,  305 
action  against  sheriff  for  a  false 

return,  306- 
if  goods    unsold   on,   venditioni 

exponas  may  issue,  306.  316. 
alias  writ  of,  305,  306. 
against    lands    and    tenements, 
307,  308,  316. 


against  real  estate  of  cotfpura- 

tions,  308. 
when  after  acquired  lands  liable 

to,  308. 
manner  of  executing  writ,  308,, 

309,  310. 
when  lands  may  be  sold  without 

inquisition,    309.  315.    (Vide 

Inquisition.) 
if  lands   sufficient  to  pay  in  7 

years,  liberari  facias  to  issue, 

311.  (Vide  Liberari  Facias.) 
after  extent,  may  be  sold  undev 

other  judgments,  312. 

(Vide  Venditioni  Exponas.) 

FIERI  FECI,  proceedings  on  a  r£« 

turn  of,  305. 
FOREIGN  ATTACHMENT, 

not  embraced  by  the  act  of  1806", 

50. 
notice  in,  of  writ  of  inquiry,  101. 
process  in  the  nature  of,  when 

issued  against  stock   held  in 

trust  for  a  corporation,   299, 

300. 
FOREIGNERS,   plaintiff  must  give 

security  for  costs,  220-1. 
FREEHOLDERS,    exemption    from 

arrest  in  certain  cases,  27, 28> 

29,30,31. 
penalty  for  illegal  arrest  of,  27, 

28. 
mode  of  suing,  30.  S43. 
liable  to  arrest  for  neglect  to 

give  security  for  debt,  28. 343. 
when  entitled  to  stay  of  execu- 
tion, 251.  254. 

G 

GENERAL  ISSUES,  127-8-9.  134. 
GUARDIAN,  attachment  against  foj> 
costs,  231. 

H 

HABEAS   CORPUS,    on   breach   of 
privilege  from  arrest,  40. 
by  special  bail  to  bring  up  prin- 
cipal when  in  prison,  79;  or 
a  lunatic,  80. 
ad  testificandum,  182. 
HABERE  FACIAS  POSSESSIONEM 
proceedings  on,  29.0. 

I 

IMPARLANCE,  122,  123. 

INDEBITATUS   ASSUMPSIT,   de- 
fendant may  require  plaintiff^ 
to  specify  his  evidence  in.  I2*». 
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INDORSEMENT,  of  plea  and  rcpli- 

cation  on  the  declaration,  126. 
of  debt  on  the  execution  upon 

judgment  by  default,  94.  103. 
of   date    of  delivery  of  f.  fa. 

against  goods,  297. 
INDUCEMENT,  130. 
INFANCY,  of  plaintiff,  when  &  how 

to  be  taken  advantage  of,  120. 
not  an  exemption  from  execution 

for  costs,  231.  329. 
IN  NULLO  EST  ERRATUM,  (Vide 

Error.) 
INQUEST,  (Vide  Inquisition.) 
INQUIRY,  jury  of,  when  may  be  sum- 
moned by  sheriff  before  exe- 
cuting fi.  fa.  301. 
court  of,  to  extend  land,  310. 
INQUIRY,  WRIT  OF,  what,  101. 
how  sued  out,  101. 
notice  of  executing,  101. 
in   what  cases  necessary,    102, 

103-4. 
in  debt  on  bond,  104.  107- 
how  executed,  106-7. 
evidence  on,  107. 
judgment  on,  108. 
when  amended,  108. 
when  dispensed  with,  102-3. 
INQUISITION,  object  of,  after  levy 

on  lands,  309. 
after    condemnation  of  lands  a 

subsequent  creditor  may  sell 

without  new  inquest,  315. 
ca.   sa.   cannot   be  taken    after, 

without  leave,  315. 
proceedings  on,  310. 
when  and  where  held,  310. 
notice  of,  310. 
what  jury  of,   must   take   into 

consideration,  310-11. 
defendant  may  dispense  with,  by 

agreementj  310. 
when  set  aside,  311.  315. 
if  quashed,  a  new  one  may  be 

held  without  another   fi.  fa. 

311. 
proceedings  after,  311. 
INSANITY,  40.  80. 
INSOLVENT       DEBTORS,      when 

roust  give  security  for  costs, 

220. 
acts  relating  to,  44-5. 
judgment  against,  138. 
may  give  bond  on  arrest  under 

a  ca.  sa.  331.  334. 
operation    of    their    discharge, 

o  r*  r>     n 


ISSUABLE  PLEA,  what,  9?. 
ISSUES,  in  law  or  fact,  \25. 

when  triable  by  the  county,  12J. 
by  the  court,  125. 
by  the  record,  151. 
153. 
feigned,  99,  100. 
immaterial  and  insufficient,  125 
when  and  how  made  up,  125-6-7 
general  and  special,  127. 
entry  of,  on  the  docket,  145. 
costs  on  several,  229. 
INTEREST,    on    verdict   and  judg- 
ment, 250,  251. 
on  judgment  after  affirmance  on 
error,  350. 
INTERLOCUTORY     JUDGMENT, 

102. 
INTERROGATORIES,  when  to  be 
filed, 
on  issuing  commission,  162. 
supplemental,  cross  and  direct, 
162. 


JEOFAILS,  effect  of  the  statutes  of, 

263. 
JOINDER  IN  ISSUE,  126-7.  145. 
JUDGES'  ORDER,  to    discharge  or 

mitigate  bail,  31.  60. 
JUDGMENT  BY  DEFAULT,  86. 
for  non-appearance  on  summons, 

33.  51. 
by  non  sum  informatus,  90. 
by  nil  dick,  90.  92. 
for  want  of  affidavit  of  defence, 

86.  90. 
when  set  aside,  34.  92. 
against  a  person  in  another  State, 

92. 
JUDGMENT  in  a  court  of  record  in 

one  State  is  a  record  in  any 

other,  130. 
against  absent  defendant,  92. 
by  confession,  93.  96. 

cognovit,  93-4. 

relict  a,  94. 
as  on  an  award  of  arbitrators,  94, 

note,  347. 
after  the  entry  of  an  amicable 

action,  95. 
final,  against  plaintiff  or  defen- 
dant, 242. 
manner  of  entering,  243-4. 
relation    of,  to  the  first  day  of 

the  term,  244-5. 
lien  of,  (Vide  Lien.) 
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on  the  death  of  either  party, 
245-6. 

form  of,  upon  verdict,  246-7. 

against  several  defendants, 
247-8. 

distinct  judgments  on  the  same 
record,  247-8. 

in  debt,  248. 

in  an  action  for  a  legacy,  248. 

amendment  of,  248-9. 

against  executors  and  adminis- 
trators, 249,  250. 

when  set  aside  for  irregularity, 
250. 

for  defendant  under  the  defalca- 
tion act,  251. 

interest  on,  how  calculated,  250, 
251. 

stay  of  execution,  251.  254. 

by  a  magistrate,  how  rendered 
a  lien  on  lands,  245. 

index,  to  facilitate  searches  for, 
244. 
JURISDICTION,  of  Sup.  Court,  6. 

of  the  District  Court,  9-10. 

of  the  Common  Pleas,  11. 

plea  to  the,  117-18. 

want  of,  how  advantage  may  be 
taken,  118-19. 

when    sum  laid  in  the  declara- 
tion is  a  criterion  of,  10.  222. 
225. 
JURY,  process,  171. 

selection,  summoning,  and  re- 
turn of,  171.  174. 

who  exempted  from  servinsr  on, 
174. 

general  and  special,  174-5. 

striking  special,  175. 

costs  of  special,  178. 

views  by,  176-7. 

ballotting  for  or  drawing,  192-3. 

challenging  for  cause  and  per- 
emptorily, 192. 

talesmen,  193-4. 

swearing  or  affirming,  192-  194. 

what  may  take  with  'them  on  re- 
tiring to  make  up  their  ver- 
dict, 203. 

misbehaviour  of,  ground  for  new 
trial,  215. 
JUSTIFICAT10N,"132.  295. 

of  sheriff  on  serving  an  execu- 
tion, 295.  303. 

L 

LANDLORD,  his  claim  to  rent  under 
an  execution,  304. 


entitled  to  rent  out  of  the  pro- 
ceeds of  sale,  304. 

his  remedy  against  sheriff,  304. 
LANDS  AND  TENEMENTS,  bound 
by  filing  transcripts  of  magis- 
trates' Judgments,  245. 

equitable  estate  in,  subject  to 
execution,  307. 

assets  for  payment  of  debts  in 
Pennsylvania,  30/. 

chattels  for  payment  of  debts  in 
default  of  personal  property, 
308.    (Vide  Lien.) 
LEASES,  may  be  taken  under  exe- 
cution, 299. 
LETTERS  ROGATORY,  165. 167. 
LEVARI  FACIAS,  317. 

when  issued,  317. 

proceedings  under,  317. 

liberari  facias  may  issue  if  pro- 
perty cannot  be  sold,  317. 

proceedings  thereon,  317. 

or  alias  Levari  Facias  mav  issue, 
317,  318. 

sale  under,  318.  324. 

notice  of,  318. 

return  to  writ  of,  318. 

amendment  of,  318.  (Vide  Ven- 
ditioni Exponas.) 
LIBERARI  FACIAS,  311.  314,  315. 

inquest  and  proceedings  under, 
311,  312. 

sheriff  to  deliver  actual  posses- 
sion, 311,  312. 

lands  extended  under,  may  be 
sold  under  other  judgments, 
if  insufficient  to  pay  all  in  7 
years,  312. 

in  that  case  how  plaintiff  must 
account  for  profits,  313. 

remedy  upon  in  case  of  eviction, 
314-15. 

repossession  how  obtained,  314. 

writ   of,  after    levari  facias  sur 
mortgage  returned,  317. 
LIEN,  of  judgments,  244.  345. 

of  older  judgment  how  affected 
by  sale  under  younger  one, 
326. 

discharged  by  arrest  of  defen- 
dant in  execution,  333. 

of  executions,  316. 
LIMITATION  OF  ACTIONS,  in  ge- 
neral, 3-4. 

exceptions  to,  4. 

after  arrest  of  judgment,  351, 

after  reversal  in  error,  351. 
LUNACY,  (Vide  Insanity  ..I 
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MANDAMUS,  power  of  the  Supreme 

Court  to  issue  writs  of,  9.  199. 

MARKET  OVERT,  doctrine  of,  does 

not  extend  to  Pennsylvania,  296, 

297. 

MARRIAGE,    not    a    revocation    of 

warrant  of  attorney,  9S. 
MARRIAGE    SETTLEMENT,   law 
respecting,   in    Pennsylvania, 
303. 
MEMBERS  OF  CONGRESS,  privi- 
lege from  arrest,  38-9. 
MEMBERS  OF  ASSEMBLY,  privi- 
lege from  arrest,  39.  329. 
MISBEHAVIOUR,  of  party  or  jury, 
ground  for  a  new  trial,  212. 
215. 
MISDIRECTION,    ground    for  new 

trial,  212. 
MONEY,  payment  of,  into  court,  114. 
325. 
in  what  cases  allowed,  115. 
when  and  how  paid  in,  115. 
commission  on  allowed  prothon- 

otary,  115. 
where  deposited,  116. 
effect  of  it,  116. 

proceedings  after  it,  116.  324-5. 
payment  of,  after  plea  of  tender, 

114-5. 
When  mav  be  taken  in  execution, 

299.  351-2. 
of  corporations,    when  may  be 
levied  on,  300. 
MORTGAGE,   (Vide  Bond— Levari 
Facias.) 
upon     sale     under,     purchaser 
holds  clear  of  all  equity  of  re- 
demption, 326. 
MOTIONS,  335. 

must  be  in  writing,  335. 
when   for  rules   nisi,  adversary 
depositions  not  received,  335. 
relief  on,  in  general,  338. 
in  lieu  of  audita  querela,  338. 
on  the  hearing  of,  when  affida- 
vits may  be  read,  337. 
relief  by,  on  illegal  arrest,  339. 
MUTUAL  ACCOUNTS,  133.  (Vide 
Set-off.) 

N 

NEW  ASSIGNMENT,  141. 

rule  to  plead  to,  144. 
NEW  TRIAL,  211. 

when  may  be  moved  for,  21 1-12. 

when  will  be  granted,  212,  213 


motion  for,  when  and  how  made, 

213,  214,  215. 
affidavits  for,  when  will  not  be 

received,  215. 
costs  on,  215,  216. 
NIL  DEBET,  plea  of,  130. 
NIL  DIGIT,  judgment  by,  90. 

no  longer  in  practice  under  the 
act  of  1724-5,  >3. 
NISI  PRIUS,  former  courts  of,  6,  7. 
NOLLE  PROSEQUI,  what,  140. 

when  may  be  entered,  140,  141. 
to  the  whole  declaration,  140. 
to  some  of  the  counts,  140. 
to  part  of  a  count,  141. 
as  to  several  defendants,  141. 
after  verdict,  141,  142. 
costs  on,  142. 
NON  ASSUMPSIT,  plea  of,  129. 

evidence  under,  129. 
NON  CEPIT,  plea  of,  in  replevin,  130. 
NON  CUL,  (Vide  Not  Guilty.) 
NON  DETINET,  132. 
NON  EST  FACTUM,  plea  of,  129. 
NON  PROS,  for  not  declaring,  84-5. 
rule  for  trial  or,  84.  167.  170. 
for  not   giving  bill  of  particu- 
lars, 113. 
costs  on,  in  replevin,  229. 
NON  SUIT,  under  the  act  of  1812, 
for  not  proceeding  to  trial,  171. 
judgment  of,  203,  204. 
when  judge  may  direct  it  to  be 

entered,  204. 
when  plaintiff  cannot  suffer  it, 

204. 
costs  on,  229. 
NON   SUM    INFORMATUS,   judg- 

ment  by,  90. 
NOT  GUILTY,  plea  of,  in  case,  131. 
evidence  under,  131. 
plea  of,  in  trespass,  132. 
NOTICE     TO    ENTER     SPECIAL 

BAIL,  30,  31. 
NOTICE,  of  writ  of  inquiry,  101. 
of  special  matter,  or  of  set-off, 

with  general  issue,  128.  134. 
of  taking  deposition,  when  and 

to  whom  given,  155.  157. 
of  filing  award  of  referees,  243. 
of  inquest,  after  levy  on  lands, 

3U8,  309. 
of  sale  of  personal  property  in 

execution,  289.  303. 
of  taking  affidavits  to  be  given, 

337. 
generally,  to  whom  to  be  given, 
b37.  3o8', 
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NUL  TIEL  RECORD,  plea  of,  151. 
how  concluded,  151. 
replication  to  plea  of,  151, 152. 
issue  of,  how  triable,  151,  152. 
evidence  under,  152. 
judgment  on,  153.  348. 
when  a  bill  of  exceptions  to  the 
judgment,  153. 

0 

OPINIONS,  when  to  be  filed,  of  re- 
cord by  the  court,  200,  201. 
substance    of,   only  to    be   exa- 
mined, 349. 
ORDER  OF  PLEADING,   117.  120. 

123,  124. 
ORIGINAL  WRITS,  in  Pennsylvania, 

45.  48. 
OUTLAWRY,  no  civil  process  of,  in 
Pennsylvania,  37. 
substitute  for,  37. 
OYER,  what,  110.  347-8. 

effect  of  entry  of  demand  of,  on 

the  docket,  110. 
demand  of  in  writing,  110. 
in  what  cases  necessary,  110-11. 
when  must  be  given,  111.  347. 
of  the  original  writ,  not  allowed, 
121,  122. 


PAPER  BOOK,  in  error,  275,  276. 
PAROL  DEMURRER,  119. 
PARTICULARS,  bills  of,  112. 

in    what    cases  demandable    by 

defendant,  112. 
court's  direction  for,  112. 
consequences  of  not  being  given 

when  demanded,  112,  113. 
evidence  on,  113. 
PARTNERS,  what  may  be  taken  in 
execution  in  an  action  against 
one  of  two,  301. 
PARTITION,  no  costs  after  demur- 
rer in,  150. 
no  plea  in  abatement  admitted 
in,  191. 
PAYMENT,   of  money   into  court, 
114.  116.  325. 
plea  of,  129.  131. 
PENALTY,   of  a  bond  when  within 
jurisdiction  of  a  justice,  tho' 
exceeding  100  dollars,  283. 
PENNSYLVANIA,  law  of,  12. 
PERFORMANCE,      of     covenants, 
plea  of,  130. 
when  pleaded,  evidence  under, 
130. 


PERPETUATING      TESTIMONY, 

161. 
PERSON,  plea  to  the,  120. 
PETITION,  for  discharge  under  the 

insolvent  law,  334. 
PLEAS,  when  pleaded,  before  decla- 
ration, 84.  168. 
dilatory,  118,  124. 
to  the  jurisdiction  of  the  court, 

118. 
in  suspension  of  the  action,  119. 
in  abatement,  119. 
to  the  persons,  120. 
to  the  declaration,  120,  121. 
to  the  writ,  122. 
in  bar,  124. 

of  the  general  issue,   127,   128; 
the   like  with  notice   of  the 
special  matter,  128,  132;  the 
like  with  notice  of  set-off,  132. 
134. 
special  plea,  128. 
double  pleas,  135,  136. 
short  pleas,  136. 
withdrawing  &?  amending  pleas, 

136,  137. 
issuable  pleas,  what,  92. . 
puis   darrein   continuance,    189. 
191. 
PLENE  ADMINISTRAVIT,  plea  of, 
implied  confession   of  judg- 
ment, 95-6. 
PLURIES,  writs  of  cap.  ad  respon.  36. 
POLLS,  challenging,  192. 
PONE,  writ  of,  46,  note. 
POSSESSION. 

under  lib.  fa.  311-12. 
repossession  after  extent  ended, 

314. 
proceedings  of  purchaser  to  ob- 
tain, 327. 
POSTEA,  182. 

POUNDAGE,  when  and  amount  of, 
sheriff  is  entitled  to,   294-5. 
313.  332. 
PRAECIPE,  26. 

quod  reddat,  46.  note. 
PRECEDENTS,  quotation  of  British, 

12. 
PRIVILEGE,   from   arrest,   38.   40. 

155.  329,  330.  339.  352. 
PROCESS,  26. 

under  the  act  of  1724-5,  27. 
under  the  act  of  1806,  49. 
forms  of,  under  the  latter  act, 

when  binding,  50. 
cases  not  embraced  by  it,  50. 
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time  betwecu  the  issuing  and  re- 
turn, 51. 

plaintiff   may   pursue    the    old 
forms,  51. 

supersedes  judgment  by  default 
at  the  first  term,  52. 
PROCHEIN  AMY,  120. 

when  liable  to  attachment  for 
costs,  231. 
PROFERT  IN  CURIAM,  110. 
PROTHONOTARIES,   to  take    bail 

and  administer  oaths,  66-7. 
PROVISO,  trial  by,  167-8. 
PUIS   DARREIN  CONTINUANCE, 

pleas,  189.  191. 
PURCHASERS  at  sheriff's  sale, 

how  affected  by  judgments, 

not  affected  by  secret  trusts,  323. 

or  by  irregularities  in  proceed- 
ings without  notice,  323. 

judgments  not  to  relate  to  first 
day  of  term  as  against,  245. 

not  entitled  to  deed  before  mo- 
ney paid,  323.  (Vide Deed.) 

cannot  object  to  till  after  accept- 
ing deed,  323. 

what  estate  they  acquire,  326. 

protected  on  reversal  of  judg- 
ment, 326. 

under   mortage,   hold   clear   of 
equity  of  redemption,  326. 

defendant    becomes    tenant  to, 
327. 

proceedings  by,  to  obtain  pos- 
session, 327- 
PUTTING  OFF  TRIALS,  187. 

Q 

QUARTO  DIE  POST,  of  the  sci.  fa. 

bail  may  surrender  on,  79. 
QUASHING,  writs  of  error,  270-71. 
QUI  TAM  ACTIONS,  3.  332. 

limitation  of,  4. 

costs  in,  226. 

R 

REAL  ACTIONS,  4. 
REBUTTERS,  143. 
RECOGNIZANCE,    of   bail   to    the 
action, 
of  bail  in  error,  267-8-9. 
of  sheriff  and  his  sureties,  294. 
RECORD,  trial  by,  151-3. 

(Vide  Nul  Tiel  Record.) 
REFERENCE,  232,  233. 

costs  on  under  the  English  Law, 
and  under  the  acts  of  170a  &  { 
I 


REJOINDERS,  143. 
RELEASE,  of  errors,  263. 

of  interest  of  witnesses,  196. 
RELICTA  VEIUFICATIONE,  judg- 
ment confessed,  94. 
REMANET,  189. 
costs  on,  225. 
REMITTITUR,  for  excess  of"  dam*. 
ges,  249. 
of  records  to  the  county  courts 
after  judgment  in  error,  278. 
REPLEVIN,  pleas  in,  132. 

no   discontinuance    in,   without 

special  leave,  139. 
costs  in,  229. 

execution  for  avowant  in,  2S&. 
execution  for  the  plaintiff  in  writ 
de  retorno  habendo,  28S-S- 
REPLICATION,  143. 

to  plea  in  abatement,  123. 
there  cannot  be  several  to  the 

same  plea,  144. 
when  the  want  of  will  not  be  er« 

ror,  145.  348. 
rule  to  reply,  144. 
RESCUE,  when  the  sheriff  may  re- 
turn it,  56-7. 
of  goods  distrained,  costs  on,  232 
RESPONDEAT  OUSTER,  judgment 

of,  123. 
RETRAXIT,  what,  how  made,  and 

effect  of,  142. 
RETURN  OF  WRITS,  original,  35. 
54. 
of  certiorari,  (Vide  Certiorari.) 
of  error,  (Vide  Error.) 
of*  writs  of  execution,  293.  304. 
316.  331. 
REVOCATION,  of  warrants  of  at- 
torney, 9S. 
RULE  FOR  TRIAL  OR  NON  PROS, 

167. 
RULES  OF  COURT,  importance,  of", 

in  Pennsylvania,  5. 
RULES,  what,  335. 
service  of,  335. 
when  they  suspend  proceedings, 

336. 
enlargement  of,  336. 
argument  of,  336-7. 
to  declare  and  plead,  and    fbr 

other  pleadings,  S3,  84. 
suspended  duringarbitration,  84. 
to  declare  and  plead,  unneces- 
sary in  proceedings  xinder  the 
act  of  1806,  84.  85.  124. 
time  of,  when  enlarged,  84,  144. 
to  reply,  and  rejoin,  144. 
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upon  the  sheriff,  to  return  the 

writ,  or  to  bring  in  the  body, 

TS,  74, 
to   obtain  or  avoid    costs   after 

judgment,  228,  229. 
to  plead  to  assignment  of  errors, 

272. 
to  assign  errors,  272. 


SATISFACTION1",  of  judgment,  en- 
try of,  254.  316. 

how  the  entry  of  enforced,  255. 

when  the  court  will  order  it  to 
be  vacated,  255. 

arrest  of  debtor  in   execution, 
how  far,  332. 
SCIRE  FACIAS,  on  a  recognizance 
of  bail,  79. 

on  verdict  for  defendant  after  a 
plea  or  notice  of  set-off,  133. 

on  verdict  for  defendant  under 
the  defalcation  act  of  1705, 
231*251. 

on  a  recognizance  of  bail  in  er- 
ror, 279. 

against  sheriff  on  his  recogni- 
zance, 294. 

unnecessary  against  terre-tenants 
of  land  aliened  after  judgment 
before  execution,  398. 

ad  co7nputandu?n,  310. 

ad  rehabendam  terrain,  310. 

on  eviction  after  possession  un- 
der liberari  facias,  315. 

when  on  a  mortgage,  no  vendi- 
tioni exponas  necessary,  317. 
SEAMEN,  U.  States,  privilege  from 

arrest,  40. 
SECURITY  FOR  COSTS,  220,  221. 
SET-OFF,  notice  of,  with  the  gene- 
ral issue,  132,  133. 

may  be  pleaded  specially,  132-3. 

in  what  cases  allowed,  133. 

notice  of,  what  it  must  state,  134. 

when  plea  of,  cannot  be  put  in, 
137. 

of  one  judgment  against  ano- 
ther, 241. 

of  costs  in  one  action  against 
those  in  another,  241. 

may  be  of  a  debt  after  a  ca   sa. 
333. 
SERVICE,  of  notice,  when  personal, 
requisite,  155,  156.  337-8. 

upon  attorney,  when  sufficient, 
156. 


SETTING  ASIDE,  verdicts  of  inqui- 
ry, 107,  108. 

judgments,  250. 

inquisitions,  310,  311.  315. 
SEVERAL  COUNTS,  costs  on,  229. 
SEVERAL  ISSUES,  148. 

costs  on,  229 
SEVERAL  PLEAS,  135. 
SHERIFF,  his  liability,  58.  72-3.  76. 

294.  333,  334. 
proceedings  against,  72.  76. 
rule  upon,  to  return  writ,  73-4. 

293. 
rule  upon,  to  bring  in  the  body 

when  may  be  had,  73-4-5. 
attachment  against,  73-4-5.  332. 
distringas  against,  75. 
when  proceedings    against  will 

be  stayed,  76. 
remedy  on  the  recognizance  of, 

294. 
what  poundage  entitled  to,  294, 

295.  332. 

action  against  on  his  bond  for 

not  levying  in  due  time,  296. 
amercement  of,  for  not  execu- 
ting testatum,  315. 
SHORT   PLEADING,  136. 
SI  TE  FECERIT  SECURUM,  46.  n. 
SIMILITER,  126. 
SOLDIERS,  privilege  from  arrest,  40. 

352. 
SPECIAL  CASES,  209. 
SPECIAL  ISSUES,  128. 
SPECIAL  MATTER,    evidence   of, 
under  the  general  issues,  128. 
132. 
SPECIAL  PLEAS,  128. 
STATEMENT,  in  Pennsylva.  what, 
81,  82. 
form  of,  81,  82.  note, 
by  whom  may  be  filed,  82. 
when  a  more   particular   state- 
ment may  be  demanded,   112. 
not  proper  on  appeal  from  a  jus- 
tice, 346. 
STATUTE  OF  LIMITATIONS,  (  Vi- 

de  Limitation  of  Actions.) 
STATUTES,  English,  12,  13. 
STAYING  PROCEEDINGS,  241. 
STAY  OF  EXECUTION,  in  amicable 
actions,  54. 
on  judgment  confessed,  93. 
on  final  judgment,  251-2-3. 
on  award  of  arbitrators,  252. 
on  special  verdict,  demurrer  and 

case  stated,  252>  253. 
bail  for,  25?. 
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when  and  how  exceptions  to  bail 

for,  may  be  made,  253. 
liability  of  bail  for,  254. 
by  agreement,  253,  254. 
surety  for,  not  discharged  by  his 
principal's  arrest,  333. 
SUBP02NA,  for  witnesses,  what,  179. 

duces  tecum,  179,  ISO. 
SUGGESTION,  of  death  of  plaintiff 
or  defendant,  190,  191. 
of  marriage,  191. 
of  insolvency,  191. 
of  death  of  trustees  for  benefit 
of  creditors,  191. 
SUMMONS,  writ  of,  under  the  act 
of  1724-5,  27.  29. 
an  original  in  Pennsylvania,  45. 

48. 
service  of,  31,  32,  "3. 
judgment  on  default  of  appear- 
ance on,  33,  34,  35. 
under  the  act  of  1806,  50,  51. 
service  of,  51. 

proceedings  after  service  of,  51, 
52. 
SUMMONS  AND  SEVERANCE,  264. 

341. 
SUPERSEDEAS,    of    defendant    in 
execution  does   not  obtain  in 
Pennsylvania,  329. 
when  a  writ  of  error  is,  of  exe- 
cution, 266.  270. 
SUPREME  COURT,  organization  & 
jurisdiction  of,  6.  9. 
may  issue  certiorari  to  two  jus- 
tices, 258. 
SURREBUTTERS,  143. 
SURREJOINDERS,  143. 
SURRENDER,  when  the  defendant 
may  after  bail  bond,  58. 
optional  with  sheriff  to  receive 

it,  58. 
of  principal  by  bail  above,  58. 
SUSPENSION,  plea  in,  119. 
SWEARING  JURY,  192.  194. 


TALESMEN,  193, 194. 
TAXATION,  of  costs,  238. 
TENDER,  plea  of,  115. 

payment   of   money  into   court 

after,  115. 
what,  115. 

of  money  if  refused,  no   costs 
recovered,  114. 
TENDER  OF  ISSUE,  125. 


TENOR  OP  RECORD,  152. 
TERMS  FOR  YEARS,  may  be  taken 

in  execution,  299. 
TERMS,  of  the  Supreme  Court, 
of  the  District  Court, 
of  the  Common  Pleas,  12. 
TESTATUM  WRITS,    of  capias  ad 
respondendurn,      unknown      in 
Pennsylvania,  36. 
mode  of  obviating  the  want  of, 

36. 
of  fieri    facias,   291,   292.  315, 

316.  320. 
sheriff's  proceedings  thereupon, 

315,  316. 
lien  of  on  lands,  316. 
how  retained,  though  sale  sus- 
pended, 320. 
of  capias  ad  satisfaciendum,  331. 
TESTE  AND  RETURN,  of  original 
writs,  15. 
of  fieri  facias,  293. 
capias  ad  satisfaciendum,  293. 321, 
writ  of  error,  267. 
certiorari,  281. 
TIME,  to  declare  or  plead  when  en- 
larged,  84. 
of  filing  declaration,  where  to 
be  marked,  84. 
TORTS,  criterion  of  jurisdiction  in, 

9. 
TRANSCRIPT,    an    appeal   from   a 
magistrate's  judgment,  341. 
of    a     magistrate's    judgment, 
where   filed  to   effect  a  lien 
on  real  estate,  245.  350. 
TRAVERSE,  what,  124.  127. 
TRESPASS,  not  guilty,  general  is- 

sue  in,  132. 
TRIAL  BY  THE  RECORD,  151. 153. 

(Vide  Nul  Tiel  Record.) 
TRIAL,  by  the  country, 
by  proviso,  167,  168. 
putting  off,  for  absence  of  ma- 
terial witness,  187. 
affidavit  for  postponement,  1SS, 

189. 
postponement     of,     for     other 
causes,  188,  189. 
TRIAL  LIST,  when  to  be  made  out, 
185. 
no  cause  to  be  placed  on,  unless 

at  issue,  185. 
causes  left  off  for  one  year,  dis- 
continued, 185. 
TROVER,  not  guilty,  the  genera! 
issue  in,  132, 
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evrdeiTce  under,  132. 
T.RL'STEES,  for  benefit  of  creditors, 
suit  not  to  abate  by  death  of, 
191. 


VARIANCE,  between  the  declaration 

and  writ,  121,  122. 
VENDITIONI  EXPONAS  306. 315-6. 

when  it  issues,  316,  317. 

when  sheriff's  sale  invalid  with- 
out, 317. 

unnecessary  in   scire  facias   sur 
mortgage,  317,  318. 

lands    how    advertised    under, 
318,  319. 

how  sold,  319-20. 

distinct  parcels  to  be  sold  sepa- 
rately, 319-20. 

how,   if  incapable   of  division, 
319. 

cannot  sell  more  than  will  pro- 
bably satisfy  the  debt,  320. 

plaintiffs'  power  to  suspend  sale, 
320. 

sheriff  may  adjourn  before,  and 
sell  after,  return  day,  319. 

alias  to  be  issued  for  greater 
caution,  319. 

return,  how  made,  if  purchaser 
makes  default,  320. 

sale  under,  for  what  it  will  be 
set  aside,  320,  321. 

exceptions  to  sale,  321-2-3. 

must  be  made  before  deed  ac- 
knowledged, 321. 

return  of,  322. 

must  be  made  before  deed  ac- 
knowledged, 322. 

alteration  of,  324. 

payment,  of  money  into  court, 
325. 

how  distributed,  324-5.    (Vide 
Lien.) 

surplus  to  be  paid  defendant, 
326. 

proceedings  against  sheriff,  325. 

after  sale  under,  defendant  be- 
comes  tenant  to    purchaser, 
327.   (Vide  Possession.) 
VENIRE  FACIAS,  to  summon  jury, 
172. 

form  of,  172,  173. 

vhen  special,  103. 

where  there  arc  several  issues, 
104. 


where  there  are  several  defen* 

dants,  103,  104. 
joint,  173.  note. 
VENIRE  DE  NOVO,  201.  277. 
VENUE,  no  power  under  the  judi- 
ciary system  of  Pennsylvania 
to  change  the,  109. 
VERDICT,  general  or  special,  203-4. 
special,  when  may  be  given,  208. 
how  drawn  up,  settled  and  en- 
tered, 208,  209. 
conditional,  14,  15.  248. 
VICECOMES  NON  MISIT  BREVE, 
continuance   of   summons   or 
capias  ad  respondendum  by,  not 
necessary  in  Pennsylvania,  47. 
of  writs  of  execution  by,  287. 
VIEWS,  bv  jury,  176-7. 
VOIRE  DIRE,  examination  of  wit- 
nesses on,  195. 

w 

WAIVER,  of  special  bail,  70. 
WARRANT    OF    ATTORNEY,    to 

sue  or  defend,  24. 

to  confess  judgment,  what,  96. 

how  executed,  96. 

entering  up  judgment  on,  96-7. 

how  far  revocable,  98. 

must  be  founded  on  a  valid  con- 
sideration, 99. 

judgment  on,  when   set  aside, 
98,  99. 

feigned  issue  to  try  the  proceed- 
ings on,  99,  100. 

agreement  in  restraint  of  judg- 
ment or  of  execution,  100. 

under  the  act  of  February,  1806, 
what,  97. 

judgment  on,  how  and  when  .en- 
tered up,  97,  98.  347. 
WASTE,  restrained  by  writ  of  es. 

trepment,  13. 
WITNESSES,  privilege  from  arrest, 
39,  40.  155.  329. 

qualifications  of,  178. 

competency  &  credit  of,  178-9. 

mode  of  procuring  attendance 
of,  179. 

when  compelled  to  produce  pa- 
pers, 179,  180. 

fees  of,  180.  240. 

proceedings  against  for  non-at- 
tendance, 180.  190,  191. 

habeas  corpus  ad  testificandum  to 
bring  up,  182^ 
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release  of  interest  of,  196. 

examination  of, on  voire  dire,195. 

absence  of,  ground  for  postpone- 
ment, 188. 

examination  of,  on  interrogato- 
ries, 

by  consent,  179. 

by  commission,  161. 

on  letters  rogatory,  165. 


WOMEN,  privilege  from  arrest,  39. 

330-1. 
WORDS,  limitation  of  action  for,  3. 
truth  of,  not  evidence  under  the 
general  issue,  132. 
WRIT,  what,  26. 

pleas  in  abatement  to,  119. 

of  inquiry,  (Vide  Inquiry.) 

WRIT  OP  ERROR,  (Vide  Error.) 


FINIS. 


